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FLORIDIANS HONORED 


Six members of the Florida bar received honors from the American Bar Association on August 31, at the 
Buffalo convention, according to an Associated Press dispatch from that city. 

Scott M. Loftin, of the Jacksonville bar, was elected a member of the general council; W. I. Evans, of 
Miami, was named vice president for Florida; Thomas B. Adams, Jacksonville; F. M. Hudson, Miami, and 
John B. Sutton, of Tampa, elected members of the local council for Florida. 


Mr. Sutton is president of the Florida State Bar Association, and Mr. Evans past president of the organi- 
zation. 


IMPORTANT CORRECTION COURT CALENDAR 


The Court Calendar published in the August issue of the Law Journal should be corrected as follows: 
Indian River County—Terms of Court are second Tuesday in March and October. 

Okeechobee County—Terms of Court are second Tuesday in February and September. 

We hope to publish a full corrected calendar at an early date. 
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The members of the Bench and the Bar have been prompt in their response to our request for sug- 
gestions. If the tenor of the letters received can be relied upon, the Law Journal will fill an apparently 
long felt want. Many very constructive suggestions have been received, all of which will be carefully con- 
sidered by the publication committee at its next meeting—some of which have already been put into effect. 


: It will be of interest to the Florida Bar to have the reaction of the first issue of the Law Journal upon 
a distinguished member of the Bench in another State, and his opinion of the Florida lawyers. The Editor 


is in receipt of a letter from Hon. Henry D. Clayton, United States District Judge, Montgomery, Alabama, 
from which the following excerpt is taken: 


“T have received and read with much pleasure the initial number of the Florida State Bar 
Association Law Journal. I congratulate you and others connected with the management upon the 
pleasing typographical appearance and form of the publication; and also of course, for the ex- 


cellence of the contents. The Journal is worthy of and I doubt not will receive the general support 
of the Florida Bar. 


“You know, for doubtless you have heard me say so, that my opinion is, there are more good 
lawyers in Florida, numbers considered, than in any of the numerous states where I have been 
called upon to act as judge. The best lawyers in Florida, and there are many of such best, are 
not only learned in the science of jurisprudence, skillful in invoking and applying legal principles in 
given cases, but they are, moreover, industrious, painstaking and accurate. And I need hardly to 


say that in their daily walk and conversation, in the practice of their profession, they exemplify the 
highest notions of professional ethics.” 


May we take this opportunity of expressing our appreciation for Judge Clayton’s kind remarks on the 
Law Journal and, in behalf of the Bar, our thanks for his opinion of Florida Lawyers. If we can continue to 
live up to his good opinion of us, both the Law Journal and the lawyers of this State have an assured future. 


A NEW DEPARTMENT 
Through the courtesy of the West Publishing Company, of St. Paul, Minn., the Law Journal has arranged 
to publish monthly the headnotes of Federal decisions arising in Florida. Important additions to the pre- 
cedents and jurisprudence of the State are being created each month in the United States Courts. These 
headnotes will serve as a guide to the active lawyer who wishes to keep informed upon this branch of our law. 


NOTES AND COMMENTS 


We wish to urge again the need for short articles for this column. Anyone reading the articles published 


under the above heading in this issue will realize how valuable it can be made with the full co-operation of 
the bar. 
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ADMISSION TO THE BAR IN FLORIDA 


By ROBERT H. ANDERSON (of the Jacksonville Bar) 
(Since this article was submitted, Mr. Anderson has resigned as 
chairman of the State Board of Law Examiners). 


It seems that there can be but little doubt that the 
admission of attorneys to practice law is essentially a 
judicial function. It is one of the ancient and inherent 
powers of the courts. We are not unmindful that there 
appears a dictum of the Supreme Court in the case of 
the State ex rel. Wolfe vs. Kirke, Judge, 12 Fla. 278, to 
the effect that courts by the common law had no power 
to admit an attorney or counsellor to practice law. The 
authorities do not bear out this statement. 

Blackstone declares: 


“These attorneys are now formed into a regular corps; they 
are admitted to the execution of their office by the Superior 
Courts of Westminster Hall; and are in all points officers of the 
respective courts in which they are admitted; and as they have 
many privileges on account of their attendance there, so they are 
become subject to the censure and animadversion of the judges. 
No man can practice as an attorney in any of these courts but 
such as is admitted, and sworn an attorney of that particular 
court; an attorney of the court of kings bench cannot practice 
in the court of common pleas; nor vice versa. To practice in 
the court of chancery, it is also necessary to be admitted a 
solicitor therein; and by the Statute 22 Geo. II, c. 46, no person 
shall act as an attorney at the court of quarter sessions but such 
as has been regularly admitted in some superior court of record. 
So early as the Statute 4 Henry IV, c. 18, it was enacted that 
attorneys should be examined by the judges and none admitted 
but such as were virtuous, learned and sworn to do their duty.” 

Cooley’s Blackstone, 3rd Ed. Vol. 
2 pages 15, 16 (Book III, 26). 

There is not a line in the works of any of the other 
writers countenancing the proposition that the courts 
at common law had no power to admit attorneys. In 
fact the authorities overwhelmingly refute it. 


Ruling Case Law asserts that originally the courts 
alone determined the qualifications of candidates for 
admission to the bar and the power still exists as one 
of the inherent privileges of the court, as necessarily 
incident to its control over the membership of its bar 
to prescribe all reasonable rules for the admission of 
persons desiring to practice,?subject, of course, to the 
paramount authority of the Constitution of the state. 
In at least three cases the Supreme Court of the 
United States has clearly recognized that the admission 
of attorneys to the bar was a judicial act and the power 
to do so an inherent one in the courts. The opinions 
in these cases are by Mr. Chief Justice Marshall, Mr. 
Chief Justice Taney, and Mr. Justice Field. 

An exceedingly interesting discussion of the Eng- 
lish inns of court is contained in the opening chapters 
of Weeks on Attorneys at Law. These English insti- 
tutions, it seems, were like colleges and partook some- 


what of the nature of guilds. The students were 
trained and educated in them, although it is clear that 
the judges had the entire supervision of them. Sub- 
ject to their visitorial power, the judges placed the 
matter of admission to the bar in the hands of the 
lawyers themselves. They were not incorporated and 
had no judicial power over their members, but the 
rules promulgated by them had the force of law. The 
members were divided into benchers, utter benchers, 
inner barristers and students. The benchers called the 
young men to the bar when in their opinion they pos- 
sessed legal and moral attainments, but from a com- 
prehensive study of the whole system it is perfectly 
clear that the repository of the ultimate power to 
admit to the bar was in the courts, although a most ex- 
cellent system had been devised which rendered it 
unnecessary to exercise the power, and there was 
actually accomplished in England what the framers of 


the present law in Florida hoped to accomplish in this 
state. 


Numerous cases are found, however, where the 
courts recognize that the admission of attorneys is a 
judicial function and the power to do so inherent in 
the courts but, nevertheless, countenance legislation 
regulating procedure, etc. 


Of course, it would be scarce be contended that the 
legislature did not have the power to provide for the 
payment by attorneys of occupational license taxes, and 
also to prohibit certain classes of persons such as felons 
from engaging in the practice of law. 


Probably the most interesting case in all the books 
is In Re Day, 181 Ill. 73, 54 N. E. 646, 50 L. R. A. 519. 
The Illinois statute required the admission of certain 
college graduates who held diplomas without examina- 
tion. The court was considering whether or not the 
act was an invasion by the legislature of a judicial 
power. A very able discussion of the whole question 
is found in the opinion. In the course of it, it is said: 

“The history of admission of attorneys in England, how- 
ever, does not justify the claim that it is the éxercise of the 
legislative function but utterly refutes it.” 
and again, 


“The profession of attorneys was placed under the control 


- of the judges and the discretion to examine applicants as to 


their learning and qualifications and to admit to practice was 
exercised from that date by the judicial department of the Eng- 
lish government and no legislation sought to deprive the court 
of the power in that respect or to invest it in any other branch 
of the government. Parliament legislated upon the subject 


but the legislation was of a character to exclude persons unfit 
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to practice who threatened the public welfare through ignorance 
or untrustworthiness. The statute always recognized that the 
admission of attorneys was a matter essentially belonging to 
the courts and a matter of judicial discretion, and only sought 
to protect the public against improper persons.” 

Citing with approval Maughm on Attorneys the 
opinion continues: 

“The courts from time to time made their rules regulating 
the admission of attorneys and on occasion provided for the 
appointment of a committee or board of examiners.” 

It was argued in this case that the power to admit 
was legislative because a similar power to disbar was 
granted by an act of Parliament for certain malprac- 
tices. The court rejoined: 

“This no more tends to show that the power is legislative 
than the fact that the legislature provides punishment for steal- 
ing shows that the trial and conviction of a thief are legislative 
proceedings.” 


The court in this very learned opinion goes exhaus- 
tively into the history of the admissions in England 
and the practice of the inns of court. “The origin of 
their power,” say the court, “‘to call to the bar is lost in 
the past, but they acted substantially as a Board of 
Examiners subject to the control of the judges as visi- 
tors and their act was accepted by the courts.” 

In the course of this opinion it was observed that it 
had been held that the judicial power extended to the 
selection of the court’s own janitor and could not be 
controlled by legislative action. “It would be strange”, 
it is reasoned, “if the court can control its own court 
room, and even its own janitor, but that it does not 
then possess power to inquire into the ability of the at- 
torneys who assist in the administration of justice as 
its officers.” 

It is doubtless true that all of the courts have not 
insisted upon this power. At least one court has gone 
so far as to repudiate it. In Re Applicants for Licenses 
to Practice Law, 143 N.C. 1, 55 S. E. 635, 10 L. R. A. N. 
S. 288, the Supreme Court of North Carolina actually 
held that if an applicant filed a certificate with his 
application signed by two attorneys that the applicant 
was of good moral character the court had no further 
power to inquire into it and the statements of the cer- 
tificate could not be disputed, controverted or denied 
but were conclusive against the world! In the case 
under consideration the applicants filed the certificates 
required by the statute. Three members of the pro- 
fession in high standing and deserved repute filed 
protests that the applicants did not have good moral 
character. They offered evidence to prove that one 
of the applicants had been engaged in the business of a 
usurer and preyed upon and swindled poor and ignorant 
negroes in the community and the other was charged 
with being implicated in the burning of his own store 
for the insurance money. The court answered these 
serious charges with the puerile reply that it may be 
true that the applicants had done those wicked things 
in the past, but they were probably going to lead better 
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lives in the future and they did not care to deny them 
that opportunity. The chief justice went so far as to 
say that the men were entitled to jury trials on those 
issues! Two justices, however, desiring to maintain 
the ancient traditions of the profession, filed vigorous 
dissents. We take the liberty of commending both of 
these dissenting opinions for the consideration of those 
interested in pursuing the matter further. 

The Supreme Court of North Carolina has, however, 
repented in the case of In Re Farmer, 191 N. C. 211, 
121 S. E. 661, decided February 24, 1926, which has 
unquestionably repudiated the doctrine laid down In 
Re Applicants for Licenses to Practice Law. 

In the territorial days of Florida, no person was 
permitted to appear as an attorney in any case in the 
courts of the territory until he had produced to the 
court in which he proposed to practice a license signed 
by one of the judges of the superior courts. Anyone 
wishing to secure such a license was required to present 
to one of the judges of the superior courts satisfactory 
evidence of good moral character and that he had at- 
tained his majority, whereupon the judge examined 
into his legal attainments, and if he was found quali- 
fied he was granted a license to practice in the several 
courts of the territory. (Act of November 10, 1818, 
Duval’s Comp. page 84). 

After the admission of Florida to the Union the law 
was amended to meet changed conditions and new con- 
stitutional provisions. Judges of the circuit courts 
were then authorized to grant a license, upon applica- 
tion, to anyone whose moral character had been ap- 
proved and found to possess sufficient knowledge of 
the law, to practice ‘‘in the several courts of this state.” 
(Thompson’s Digest, page 322.) 

No material difference is discovered between the 
act appearing in Thompson’s Digest and that found in 
McClellan’s Digest. 


The codifiers changed the form but not the sub- 
stance and brought the act forward into the Revised 
Statutes of 1892. The legislature of 1899 passed chap- 
ter 4744 amending section 979 of the Revised Statutes 
of 1892. Up until this time the examination into the 
legal attainments of the applicants was made by the 
circuit judge “or if for any reason personal examination 
be inconvenient to the judge, by two members of the 
bar appointed by the judge.” Under the act of 1899 
the examination was required to be made by the judge 
“and at least two members of the bar”. This act 
added a rather important section to the existing law. 
Theretofore the licensee seems to have been admitted 
to practice generally “in the several courts of the state.” 
By the act of 1899 his license expressly limited him to 
“practice in the several circuit and inferior courts of 
the state’. 

So more than a quarter of a century ago the legisla- 
ture began to limit the power of the circuit judges 
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(assuming that it could do so) in the matter of admis- 
sion of attorneys. Thenceforth the license did not 
admit the holder to practice in the Supreme Court of 

lorida. The custom arose in the Supreme Court of 


- authorizing such licensees to appear upon motion, 
_ which was tantamount to an assertion by the Supreme 


Court of its rights in the matter. Chapter 5650 of 
the Laws of 1907 placed the matter of admission of 
attorneys entirely in the hands of the Supreme Court. 
The very title of that act was a recognition by the law 
making body of the power of the court in the premises: 
“An Act to prescribe and regulate procedure for the 
admission of attorneys in the courts of Florida.” 

The Florida legislature of 1925 passed the present 
act providing for the appointment of a State Board of 
Law Examiners, prescribing its powers and duties, etc. 

This is not the first legislation which has been at- 
tempted in this state along these lines. 
ture of 1897 enacted chapter 4539 entitled “An Act to 
regulate admissions to the bar of this state, to create a 
Board of Legal Examiners, and to provide for a uni- 
form system of legal examinations.” The act provided 
for a board of five members to be appointed by the 
Supreme Court. It had power to make rules and regu- 
lations, and to examine applicants in respect to their 


' intellectual, moral and professional qualifications. In 


the case of State ex rel. Clyatt -v- Hocker, Judge, 39 
Fla. 477, 22 Sou. 721, the court held that the act was 
repugnant to those provisions of the Constitution re- 
quiring state officers to be elected by the people or ap- 
pointed by the governor, and limiting the tenure of 
such officers to four years. 

The present law (chapter 10175, Acts of 1925) 
under which admissions to the bar are now being con- 
ducted, is the result of many years of effort of the 
State Bar Association to bring about such legislation. 
Some of the gentlemen who have worked the hardest 
to create sentiment in the Bar Association for such 
legislation are Honorable W. H. Ellis, the Chief Justice, 


_ Honorable Armstead Brown, Associate Justice, Honor- 
_ able Charles O. Andrews, former Circuit Judge and 
Honorable W. E. Kay. The gentlemen who probably 
_ did the most work in securing the passage of the bill 


_ inthe legislature were Honorable W. W. Hampton, then 
_ President of the Association, Honorable John H. Carter, 


_ ex-President Honorable John P. Stokes and Honorable 
| J. B. Gaines, then Asst. Attorney General. 


Mr. Hampton, who as President of the Association 


_ had charge of the bill, credits considerable assistance to 


Judge Whitfield and Judge Glen for their valuable 
counsel. 


After the adoption of the act, which provided for 


a Board of nine members, the governor appointed the 
following: Honorable F. P. Fleming of Jacksonville, 
Chairman, and Messrs. Philip D. Beall of Pensacola, R. 
H. Chapman of Lake City, Robert E. Davis of Gaines- 


The legisla- 


ville, T. R. James of Crestview, Ernest Metcalf of West 
Palm Beach, Walter O. Sheppard (deceased) of Fort 
Myers, James Booth of St. Petersburg, and the writer. 
Subsequently Messrs. Lewis Twyman of Miami and 
John B. Sutton of Tampa were appointed on the Board 
to fill vacancies. The Board appointed Honorable G. T. 
Whitfield, Clerk of the Supreme Court, as Secretary. 

If the Board has ever amounted to anything or ever 
will amount to anything, if it has been of any value to 
the profession in this State, no small share of the credit 
is due to Mr. Fleming. His high ideals, his tireless 
energy in putting them into effect, and his unwavering 
courage in doing so started the work out on the right 
track. In the hands of a man of lesser ideals and less 
courage the Board of Law Examiners might easily 
have become of no value to the courts or the bar, yea, 
a cancerous growth on the profession in Florida. 

Unfortunately for the work to be done, the Board 
commenced functioning at the peak of the “boom”. 
Lawyers, near lawyers, would-be lawyers, and used-to- 
be lawyers swamped down upon Florida in hordes. No 
reflection is intended upon any honorable practicioner 
who saw the advantages in Florida over those in his 
native state and made a change for the better—the 
better of himself and the better of our state—because 
Florida has always invited the desirable element of 
every occupation, trade or profession and in every 
walk of commercial, business, professional and social 
life, to enjoy her wonderful advantages. But neces- 
sarily in such a situation. the undersirables also came 
and the most difficult work the Board found was in 
separating the sheep from the goats. 

Under the terms of the law, the Board is required to 
first inquire into the moral character of the applicant, 
and then into his professional attainments. The first 
being the more important, the legislature properly re- 
quired it to be done first. A man may acquire a 
thorough knowledge of the law by years of study, or 
may possibly absorb it by association with the learned 
members of the profession, but unless he possesses 
those fundamental traits of character which fit him to 
associate with the fair and honorable members of the 
profession, he can never have them. If they are not 
inculcated into him on his mother’s knee, he never 
acquires them at all. It is impossible to agree with the 
Chief Justice of the North Carolina Supreme Court in 
the opinion In Re Applicants for Licenses to Practice 
Law, supra, that applicants for admission to the bar 
may have committed unprofessional, yea, even criminal 
acts, in the past, but were probably going to lead better 
lives in the future. The presumption is much more 
reasonable that if they had done these things in the 
past they would do them again, probably worse. There 
is no easier avenue to the perpetration of rascality, the 
opportunity to cover it up, and the chance of going un- 
punished, than the practice of the greatest, highest 
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and noblest profession in the world. 


The difficulty that has confronted the Board lies in 
its endeavor to determine the moral fitness of the ap- 
plicants in advance of their admission. It is a relative- 
ly simple task, although accompanied by very tedious 
and detailed work, to find out whether or not an appli- 
cant has a sufficient knowledge of the law to allow him 
to be entrusted with the public’s business. But to 
ascertain whether he will honestly demean himself in 
the practice of his profession is quite another under- 
taking. How is it going to be determined? Not by 
his personal appearancee. The worst rogues are often 
immaculately attired, and possess captivating per- 
sonalities. On the other hand, some of the brightest 
minds that have ever adorned the legal profession and 
some of its highest idealists were exceedingly careless 
of their personal appearance. In Beveridge’s Life of 
Marshall it is narrated that the Chief Justice, when a 
practicioner in the courts of Richmond, was actually 
slovenly in his dress, and was often seen shambling 
down the street eating cherries out of his hat. 

The Board requires of ali applicants the filling out 
of a very searching questionnaire. This application is 
required to be accompanied by affidavits of three per- 
sons who have known him for at least five years. Un- 
fortunately, many regard these important matters very 
lightly and it is not difficult to get three friends to 
swear that one is a fit person to practice law. Where 
the applicant has been a practicioner in another state 
the Board invariably requires him to furnish the names 
of the President and Secretary of the local bar associa- 
tions, whether he is a member of them or not, and if 
they have no local bar associations, then of his state 
bar association. Our Secretary then addresses com- 
munications to these gentlemen for confidential in- 
formation concerning the applicants. It is felt that a 
man will be much more likely to give the real facts 
concerning an applicant through the medium of a letter 
addressed to the Board which the applicant will never 
see than he would be in a communication prepared at 
the applicant’s instance and delivered to him for trans- 
mission to the Board. It is impossible to eliminate 
the human element from this as in everything else in 
life. In a great many cases, however, information of 
exceeding value to the Board has been secured in this 
wise. But the Board has not stopped here. It has 
written other letters to lawyers, judges, bankers, busi- 
ness men. It has actually hired detectives to look up 
the past record of applicants in exceptional and rare 
cases. By these means it has unearthed embezzlers, 
extortioners, drunkards, felons, shysters of all descrip- 
tions, and lawyers who have been reprimanded, sus- 
pended and disbarred. These cases have been in the 
very great minority. Most of the gentlemen who have 
applied for admission to the bar in this state have been 
fair and honorable and their records in the past such 


that will bear the most seaching investigation. 


The Board in addition to the investigation which it 
makes of the applicants’ records through correspond- 
ence, requires every applicant to personally appear Le- 
fore a character committee composed of at least one 
member of the board. It has been found that fie. 
quently five minutes of personal conversation with an 
applicant will throw more light on what manner of man 
he is than weeks of correspondence. 

After the applicant passes the character examiiia- 
tion he is given an examination on his legal attainmeitts 
pursuant to the statute. The several members of the 
Board prepare questions on subjects included in ‘he 
court of study prescribed by the Supreme Court. These 
questions are carefully gone over by the Board in meet- 


ing and the number selected are printed and furnished f 


to the applicant after he enters the examination hall. 
The applicant is given a number and from that time 
on the entire examination is conducted by number. 
He is required to take a seat and write down the 
answers to the questions in a blank book prepared by 
the Board for that purpose. The book is divided into 
folios, each of which contain a number of spaces for 
answers. After the applicant has finished he delivers 
his book of answers to the Secretary and makes oath 
that he has neither given nor received information in 
connection with the examination. The Secretary re- 
moves the cover of the answer book and divides it into 
eight parts and sends the answers to the respective 
members of the Board. In this way each member of 
the Board grades a portion of the answers of each 
applicant, and no member of the Board knows whose 
paper he is grading at the time of doing so. It is be- 
lieved that this is the fairest way possible to insure 
each applicant receiving equal treatment. One mem- 
ber may be a strict grader and another a liberal one. 
By dividing up the answers, and apportioning them in 
this wise to the several members of the Board, each 
applicant who has to bear the effects of the strict 
grader’s work, also gets the benefit of the liberality 
of the other Board member. When the grading is 
completed the members send the graded papers in to 
the Secretary who tabulates them and computes the 
percentage attained by the several applicants. 

The examinations are rigid. They are purposely 
so. While it is realized that the propounding of a few 
questions to an applicant is not an infallible test of his 
knowledge of the law, yet it is also felt that if the 
word goes out to every nook and corner of the Sate 
that the Board proposes to give an examination wuich 
no tyro can pass, it will at least accomplish somet!:ing 
if the effect is to make these applicants study law. 

It will probably startle the profession to learn ‘hat 
the Board after its organization in 1925 had over 5°00 
inquiries from lawyers in other states, who desired ad- 
mission to the Florida bar. All of these were not ad- 
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mitted. The following figures of the number of ap- 
_ plicants for the several examinations, conducted by the 
Board, the number whose applications were accepted, 
_ and were authorized to take the examination, and the 
number who successfully passed the examination, are 
_ submitted for the information of the bar as possibly 


being of interest to the profession generally: 
No. of applicants for October 1925 examination 582 
Ne. who took October 1925 examination. 479 
No. who passed October 1925 examination _ 204 
No. applicants for February 1926 examination . 545 
Nc. who took February 1926 examination... 427 
No. who passed February 1926 examination 270 
No. applicants for June 1926 examination _ 401 
No. who took June 1926 328 
No. who passed 1926 examination eer 88 
No. of applicants for October 1926 examination... 239 
| No. who took October 1926 examination 197 - 
_ No. who passed October 1926 examination __ 93 
' No. of applicants for February 1927 examination 184 
No. who took February 1927 examination. 164 
No. who passed February 1927 examination _ 96 
No. of applicants for June 1927 examination. 
No. who took June 1927 examination 97 
No. who passed June 1927 examination.......--—s—s 87 


While a former statute creating a State Board of 
Bar Examiners was overthrown in an attack upon con- 
 stitutional grounds, the present act has recently with- 
stood an assault made on it because of alleged repug- 
nancy to the constitution. In a recent case decided by 
the Supreme Court of Florida (In Re: DeWoody, Fla. 
St. Bar Ass’n Law Journal, Vol. 1, No. 1, p. 35, not yet 
reported) an attorney of another state moved for his 
admission to the bar under section 2545 of the Revised 
General Statutes of 1920, notwithstanding the pro- 
visions of the Act of 1925 creating the State Board of 
_Law Examiners. The movant contended that the act 
_ was violative of article 3, section 16 of the constitution, 
in three respects, viz: 
3 It was said to embrace more than one subject and 
' matter properly connected therewith; that the sub- 
ject matter was not properly expressed in the title; 
_ and that the provisions of the cited section of the con- 
' stitution that no law should be amended or revised by 
reference to its title only were not observed in the 
enactment of the statute. 
: The court in a carefully prepared opinion by Mr. 
j Justice Strum thoroughly considered all of the objec- 
| tions raised and came to the conclusion that the act was 
» not open to the criticism made of it, but held that it 
| Was constitutional and valid and denied the motion. 
The Supreme Court at the time of handing down 
_ the decision In Re: DeWoody, supra, also handed down 
/an opinion in another case involving the Board, State 
-v- Parks, Circuit Judge (Fla. St. Bar Ass’n Law Journ- 
al, Vol. 1, No. 1, p. 34B), not "ret reported. Briefly, the 


vacts were: An application for admission to the bar 
was denied becau&e the applicant was not a citizen of 
the United States. Upon the applicant’s petition, His 
Honor, the circuit judge of the 13th judicial circuit, 
issued an alternative writ of mandamus against the 
Board, commending it to receive the applicant and 
permit him to take the examination, and upon his 
being found to possess the required legal learning, to 
grant him a license or show cause why it should not 
do so. The members of the Board applied to the Su- 
preme Court for a writ of prohibition against the cir- 
cuit judge who issued the alternative writ of man- 
damus. The rule nisi issued and the cause came on to 
be heard upon the demurrer of the respondents and 
their answer to the rule. In an able opinion by Mr. 
Justice Strum, the court came to the conclusion that 
inasmuch as the statute required the Board to consider 
and act upon applications for admission to practice at 
the state capital in Tallahassee, and that the place 
fixed by law for the performancee of the act sought to 
be coerced by the writ of mandamus was the only place 
where some, at least, of these acts could be lawfully 
performed was in Tallahassee, Leon County, Florida, 
the circuit judge of the 13th judicial circuit had no 
jurisdiction in the premises and the court awarded the 
writ of prohibition. 

In its practical workings the present law is imper- 
fect in some respects. The number of members of the 
Board is too large. It should be reduced to five. The 
Board should be authorized to pay the Secretary more 
than the present law prescribes. The Board has been 
a profitable institution. That is largely due, of course, 
to the effect of the boom. At one time it turned into 
the treasury of the State the sum of $20,000.00. Under 
present conditions, which are somewhat depressed, the 
Board about makes operating expenses. The members 
receive no compensation except their actual expenses 
and this is as it should be. It would be a mistake to 
pay them. The positions would then become the ob- 
jects of political scramble. In the language of the late 
Theodore Roosevelt, “every member of a profession 
owes at least a part of his time to the upbuilding of 
that profession and the maintenance of its standards.” 
If the bar of Florida cannot find nine men in its ranks 
who will carry on this work without pay, it is indeed in 
a sad plight. Possibly the same men ought not to be 
asked to carry it on indefinitely, but the rule of turn- 
about should be adopted. The Board ought to be per- 
mitted to hold its examinations whenever and where- 
ever it pleased. There is no particular reason for 
requiring them to be held at Tallahassee. It was 


‘probably inserted in the original act because the 


Supreme Court had always conducted them there, when 
it had charge of the matter. 

The disbarment provisions of the act need revising. 
At present they are of little value. The Board has no 
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authority in the matter of disbarment except to in- 
vestigate complaints and if it finds them to be well 
founded to refer them to the State Attorney who is 
directed to proceed before the appropriate circuit court 
in the matter of the disbarment of the offending at- 
torney. 


The Board should not be given the power to disbar. 
That would be unwise. This power is properly lodged 
in the Courts, but the Board should have somewhat 
more power in handling disbarments than it has under 
the present statute or it should be relieved of all duty 
in the matter. 


A recent act amending several sections of the law 
in the particulars above discussed was prepared by the 
members of the Board and passed by the last session 
of the legislature. These amendments provided that 
when the Board heard complaints and found them 
to be well founded and to warrant the disbarment of the 
attorney against whom the complaint was filed, that 
the Board should file a motion with the circuit judge 
having jurisdiction, accompanied by a transcript of the 
evidence, that such attorney be discharged. Fifteen 
days notice or longer in the discretion of the court, was 
required to be given the defendant, who was allowed 
the opportunity to present himself and be heard or 
represented by counsel, or both. Provision was made 
for the Supreme Court reviewing the decision on cer- 
tiorari. 


It was felt that these amendments to the act would 
do much in facilitating the performance of the Board’s 


affairs, particularly in cases where complaints were 
made against members of the bar. While, as has been 
said, the Senate and the House passed the amendatory 
act, the Governor vetoed it, because he said that the 
Board was functioning very satisfactorily. 

Of course, the Board is fully appreciative of the 
governor’s compliment, but possibly the profession 
would have derived greater benefits had the executive 
approval not been withheld. 

The work has been hard, sometimes very tedious 
and trying. Doubtless, unfit men have been admitted, 
but it is certain that unfit men have been barred. If 
a single client has been protected, if the bar has been 
saved from a single disgrace, if the profession has been 
spared.a single blot, perhaps it has not been in vain. 

In conclusion, it is only proper to add our thanks 
to the profession generally of this state. The members 
of the bar of Florida and many of the judges have been 
called upon repeatedly for information and assistance in 
handling our work. They have responded promptly, 
generously and effectively and have done everything 
in their power to cooperate with us to make the work 
a success. It may not be inappropriate to say that the 
work will doubtless continue to have the cooperation of 
the profession as long as it deserves it, and it will only 
deserve it as long as it is useful to the profession in 
endeavoring to uphold its standards. If the time should 
ever come when the Board of Law Examiners ceases 
to be of this use to the profession of law, then it will 
cease to have the confidence of the bar and will have 
no further claim upon its continued existence. 
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FLORIDA’ STATE BAR ASSOCIATION 


President 
John B. Sutton, 
Tampa, Fla. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


The Secretary has received from Thomas W. Bryant 
of Lakeland, Chairman of the Committee on Admis- 
sions, application for membership in the Association, 
duly approved, and the same are now enrolled as mem- 
bers in good standing as follows: 

Milton Pledger of Kissimmee; Dan Chappell, L. W. 
Arnett and Frank Sprigg Perry, of Miami; E. L. Powe 
of DeLand; Walter A. Dopson of MacClenny ; Lawrence 
T. McGee, Charles D. Gould, and W. F. Finch, of Lake 
Worth; M. S. McCracken, John Dickinson, James N. 
Fielding, Joel W. Massie, O. E. Falls, Jr., J. Leo Chap- 
man, W .E. Cook, and R. C. Chillingworth, of West 
Palm Beach; John R. Parkinson of Daytona Beach; 
Robert E. Nickles of Jacksonville; J. D. Lovett, Wm. 
B. Johnson, Samuel Feinburg, Morris E. White, George 
T. Shannon, W. Marion Hendry, L. M. Turner, Paul E. 
Dixon, Whitley P. McCoy, H. C. Tillman, and M. F. 
Brown, of Tampa; Cecil A. Roundtree, Ft. Myers; 
Chas. M. Williams, Sarasota; and J. H. Wahl, Cocoa. 

The booklet containing the proceedings and ad- 
dresses delivered at the 20th Annual Session which met 
at Jacksonville on April 8th and 9th has been printed 
and mailed to all members; those who fail to receive 
a copy will confer a favor upon the Secretary, Gov 
Hutchinson, 800 Bisbee Building, Jacksonville, Florida, 
by notifying him, so that he may mail duplicate copy. 

In accordance with action taken by the Executive 
Council, copies of the Annual Proceedings have’ been 
sent gratis to numerous law libraries and Universities 
throughout the United States, the recipients of which 
have been exchanging copies of their proceedings with 
the Florida State Bar Association for several years 
past. The Secretary now has in his office at Jackson- 
ville a considerable library containing the proceedings 
of many bar associations throughout the country, which 
are subject to examination by those interested. 

The Secretary reports that he has received many 
favorable comments on the Florida State Bar Associa- 
tion Law Journal, the initial copy of which appeared 
on August Ist. 

No meeting of the Executive Council has been held 
since the meeting of June 11, 1927. 

The approaching session of the American Bar Asso- 


ciation to be held in Buffalo, N. Y., on Wednesday, 


Thursday and Friday, August 31, September Ist and 
2nd, promises to be largely attended by. Florida law- 
yers. Quite a number have signified their intention 


of attending, and it would appear that others will go 
who have not yet reported at this writing. 


The 


Secretary 
Gov. Hutchinson, 
Jacksonville, Fla. 


American Bar Association has secured special rates 
over the railroads, and copies of an elaborate printed 
program have been distributed for the meeting, which 


has every indication of being highly entertaining as 
well as instructive. 


NEWS OF LOCAL BAR 
ASSOCIATIONS 


Associate Editor in charge of this department, 
Gov Hutchinson, Jacksonville, Florida. 


THE JACKSONVILLE BAR ASSOCIATION 
J. HENRY BLOUNT, President 

“To maintain the honor and dignity of the profession; to 
regulate the practice and promote improvements in the law and 
the methods of its administration; to cultivate professional ethics 
and social intercourse among its members and to discuss legal 
topics of general interest.” Article II of the Constitution of 
The Jacksonville Bar Association. 


With these objectives in view, and pursuant to a 
call signed by D. U. Fletcher, (now United States 
Senator), C. D. Rinehart, T. M. Day, Jr., R. S. Cock- 
rell, Charles S. Adams, E. J. L’Engle, S. E. Foster, 
R. H. Liggett, W. M. Bostwick, Jr., A. W. Cockrell, Jr., 
W. H. Baker, F. P. Fleming, Jr., H. C. Goodsell, A. G. 
Hartridge, J. S. Maxwell, and John L. Doggett, a meet- 
ing was held in the office of Messrs. Adams and 
L’Engle on Thursday, February 4th, 1897, for the pur- 
pose of forming an Association of the lawyers then 
practicing before the bar at Jacksonville, Florida. At 
this meeting a Constitution was adopted and By-laws 
were approved, and The Jacksonville Bar Association 
was formally organized, with the following Charter 
members, numbering thirty-three; D. U. Fletcher, C. 
D. Rinehart, Chas. S. Adams, John L. Doggett, J. M. 
Barrs, C. H. Summers, F. P. Fleming, H. B. Philips, 
W. M. Bostwick, Jr., Henry C. Goodell, F. P. Fleming, 
Jr., A. G. Hartridge, T. M. Day, Jr., E. J. L’Engle, J. C. 
Cooper, R. S. Cockrell, A. W. Cockrell, Jr., J. S. Max- 
well, A. W. Cockrell, John E. Hartridge, Frank W. Pope, 
R. H. Liggett, H. Bisbee, Porcher L’Engle, George W. 
Walker, Eugene O. Locke, Stephen E. Foster, Wm. B. 
Young, A. H. King, R. M. Call, W. H. Baker, James F. 
Glen, and S. T. Shaylor. 

Honorable Duncan U. Fletcher was elected and 
served as its first President and Honorable E. J. 
L’Engle its first Secretary. ; 

Since the organization of The Jacksonville Bar 
Association, it has played an important part in the pro- 
fessional life of its respective members. Regular meet- 
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ings have been held, except in few instances, from the 
date of its organization until the present time. The 
membership has gradually grown until at this time the 
roll shows one hundred and eighty-three members. 
Regular monthly luncheon meetings are held on the 
first Wednesday in each month, at one of the leading 
local hotels, at which meetings rather large attend- 
ance is the rule rather than the exception. At these 
meetings the membership expects, and invariably re- 
ceives “food for thought” in addition to a nourishing 
meal. 

The various committees are active in their duties 
and their reports at these monthly meetings usually 
give rise to the discussion of important topics of in- 
terest to the lawyer. Oftentimes special meetings are 
held, especially is this true when our legislature is in 
session; also on occasions when the Association is 
honored by the presence of some distinguished visiting 
lawyer to address it. The members look forward with 
keen anticipation to the usual annual banquet, on which 
occasions social activities rather than business or the 
serious phases of business, are indulged in. Election 
of officers is held and the retiring President delivers 
his address, which is required by the Constitution, and 
usually a prominent lawyer or jurist is present to de- 
liver an address. 

In addition to the regular officers customarily elec- 
ted by an association of this sort, the Jacksonville Bar 
Association’s Constitution provides for the appointment 
by the President of five standing Committees, viz: 
Grievance; Law Reform; Admission to Bar; Legal 
Topics, and Entertainment. Each of these Committees 
consists of three members. While the duties of these 
Committees are important, the Committees on Enter- 
tainment and Grievance are more active. Complaints, 
some justified and some without foundation, it seems, 
are bound to arise from time to time against members 
of any profession, and the members of the Jacksonville 
Bar Association claim no immunity from such action; 
however, when complaints are made, the Grievance 
Committee makes a prompt and exhaustive investiga- 
tion and reports its recommendations to the Associa- 
tion. The Jacksonville Bar Association is proud of the 
fact that it has never had to expel any of its members 
for any cause. This is due in a large measure, to the 
fact that applicants for membership are carefully in- 
vestigated, they must have the endorsement of two 
members of the Association, and also for the reason 
that a member cherishes his membership in the Asso- 
ciation, and the prestige which it affords. 

The Association encourages young members of the 
Jacksonville bar to join its ranks, for it is believed 
that an Association of this kind, with the objects in 
view set forth in the preamble of this article, are of 
immeasurable benefit, and tend to foster and encourage 
good fellowship among the members of the bar, and 


inculeate in them a higher regard for the profession. 

The Jacksonville Bar Association has, since its in- 
ception, been on guard to do those things which re- 
bound not only to the benefit of its own immediate 
members, but, to the lawyers throughout the State. 
It has from time to time encouraged the passage of laws 
which it deemed desirable and beneficial. On the other 
hand, it has opposed certain proposed reforms which i! 
did not consider expedient, and to this end has sent 
Committees to Tallahassee to present its views to the 
Legislature. The Association has never in its history 
endorsed any person for any office of honor or of profit, 
and has always kept itself separate and apart from 
politics. 

The Association maintains and publishes its own 
law journal. The Jacksonville Law Journal is now in 
its second year and its value to the members was im- 
mediately recognized after its first publication. 

At a meeting of the Jacksonville Bar Association 
held on the 8th day of January of 1907, the members 
present, believing that a State Association was desir- 
able and upon action taken at that meeting, sent out a 
call to the various associations throughout the State, 
urging the formation of aState Association and request- 
ing that they send delegates to Jacksonville for the pur- 
pose of organizing a State Bar Association. As a re- 
sult of this action and on the 5th day of February, 
1907, ninety delegates from throughout the State met 
at Jacksonville and the Florida State Bar Association 
was formally organized. Since the organization meet- 
ing of the Florida State Bar Association, the Jackson- 
ville Bar Association has been its host at nine annual 
conventions, most of these having been held in Jack- 
sonville proper and some at the Continental Hotel at 
Atlantic Beach, prior to its destruction by fire some 
years ago, where Jacksonville used to delight in en- 
tertaining its visitors. 

The policies of this Association have been construc- 
tive. It has worked in cooperation with the other aso- 
ciations throughout the State and we trust that the 
friendly feeling existing between this Association and 
the other Associations will continue to exist so that the 
practice of law may be a comfortable and happy pro- 
fession, rather than a legal mill with no regard for 
anything except fees. 

DADE COUNTY BAR ASSOCIATION 

According to Mr. Leon E. Howe, Executive Secre- 
tary of the Dade County Bar Association, the following 
Miami attorneys, as well as others from that City, 
will attend the Buffalo meeting of the American Bar 
Association: 

W. I. Evans, F. M. Hudson, Lilburn R. Railey, John 
J. McKay, Judge Edith M. Atkinson, Judge H. F. 
Atkinson, Walter Marshburn. 

The Dade County Bar Association recently held its 
first Annual Golf Tournament at the Miami Biltmore 
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Country Club. The tournament was planned as a 
means of obtaining better acquaintanceship, and was an 
unqualified success in every way. A sufficient number 
entered the tournament to make up five flights, and 
»rizes were provided for the winner, runner-up, as well 
as consolation prizes in each flight. D. H. Redfearn, of 
the firm of Redfearn & Dewberry, was medalist and 
winner of the first flight. A cup was presented to 
him which he may retain for one year. Any person 
winning the cup three times is to retain it permanently. 
Valuable prizes for each flight were donated by ab- 
stract companies and various merchants in the City of 
Miami. 

At the conclusion of the Tournament, a dinner dance 
was held at the Coral Gables Golf and Country Club 
in honor of the recently appointed Judges to the Circuit 
bench, the Civil Court of Record and the Court of 
Crimes. All the Judges were guests of the Associa- 
tion. The dinner was unique in that no speeches were 
made other than to present the Judges and the winner 
of the golf tournament. Louis Snedigar, of the firm 
of Snedigar, Miller, McKay & Baya, acted as master 
of ceremonies and introduced the various entertainers 
during the dinner and between dances. Fred Botts, 
President of the Dade County Bar Association, pre- 
sided. 


As a means to promote interest and closer acquaint- 
anceship the tournament and dinner were both deemed 
highly successful and in the experience of the Dade 
County Bar Association it would appear that occa- 
sional features of this kind are extremely helpful, if 


not actually necessary to develop a growing organiza- 
tion and to keep it alive. 


HILLSBOROUGH COUNTY BAR 
ASSOCIATION 
The Hillsborough County Bar Association of which 
R. E. L. Chancey is President and W. J. Bivens, Sec- 
retary, held its regular monthly luncheon meeting on 
Friday, August 5, the same being the first Friday after 


the Rule Day in the month, in the rooms of the Tampa 
Y. M. C. A. The meeting was well attended. The 
officers of the Association find it very helpful, not only 
to mail notices of their meetings, but to remind the 
members of the luncheon meetings by telephone during 
the forenoon of the days on which meetings are held. 

At the August meeting the Program Committee pro- 
cured as the speaker, Hon. C. B. Parkhill; State Attor- 
ney for the 13th Circuit, and formerly Judge of the 
Supreme Court, who delivered an interesting and in- 
structive address upon the necessity of a systematic 
plan for the rehabilitation of the derelicts of society. 
The by-laws of the Association provides that a feature 
of each meeting shall be an address on some topic of 
interest from a legal standpoint. The Hillsborough 
County Bar Association, through its Secretary, has 
kindly consented to arrange for the publication from 
time to time in this journal of addresses of outstanding 
interest to the entire Bar. 


ST. PETERSBURG BAR ASSOCIATION 
The following officers have been elected to serve 
for one year from July 1, 1927: 
President—C. I. Carey, 
First National Bank Bldg., St. Petersburg, Fla. 
Vice-President—Ramey H. Martin, 
820 Central Avenue, St. Petersburg, Fla. 
Secretary—H. L. McGlothlin, 
Central National Bank Bldg., St. Petersburg, Fla. 
Treasurer—Glen Miller, 
Power & Light Bldg., St. Petersburg, Fla. 
(Note: The foregoing constitute all of the 
contributions to this department at the time of 
going to press. Several Associations have com- 
municated with the Editor to the effect that 
they expect to avail themselves of this column 
to disseminate news of local as well as state 
wide interest. It is hoped that all Local Bar 
Associations will take advantage of the oppor- 
tunity afforded them to keep others advised as 
to what they are doing and how). 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Steve B. Roberts, 
Plaintiff in Error, 
Vv. Sarasota County. 
State of Florida, 
Defendant in Error, 
ELLIS, C. J. 

The plaintiff in error was indicted for the murder 
of W. A. Stone, alleged to have been committed on 
December 31, 1925, in the Pasadena Hotel. Stone died 
about two days afterwards in the Sarasota Hospital. 

The circumstances of the killing, as nearly as can 
be gathered from the record, were as follows: 

Stone and a man named Garrick went to the Pasa- 
dena Hotel and to a room occupied by Steve B. Roberts. 
Soon after entering the room the defendant, plaintiff 
in error here, shot Stone with a pistol and as he turned 
to leave the room shot him again with a shotgun. Asa 
result of the wounds inflicted Stone died at the hospital 
where he was taken. 

The State’s case was supported by the testimony 
of Garrick; the dying declarations of Stone and the 
witness Maud Roberts. The room was occupied by 
Roberts; he was lying on the bed when Garrick and 
Stone entered; his daughter, Maud Roberts, was also in 
the room. The fact of the shooting was clearly es- 
tablished. The existance of a premeditated design was 
easily deducible from the evidence. The motive for 
the shooting does not:appear. There is something like 
a suggestion that Roberts thought Stone and Garrick 
were in the room to rob him. There is also some 
evidence to show that the motive was one of revenge 
for the murder sometime before of a man named 
Monroe, whom Roberts seemed to suppose was killed 
by Stone. However this may be, the fact of the killing 
deliberately of Stone by Roberts was fully established. 

The errors assigned upon which the plaintiff in 
error relies for a reversal of the judgment are thirteen 
in number. Roberts was convicted of murder in the 
second degree. As the evidence was sufficient to 
sustain the charge of murder in the first degree it is 
sufficient to support the verdict of murder in the 
second degree. See Ammons v. State, 88 Fla. 444, 102 
South, Rep. 642; Mobley v. State, 41 Fla. 621, 26 
South. Rep. 732; Griffin v. State 48 Fla. 42, 37 South. 
Rep. 209. 

The motion to quash the indictment, the overruling 
of which is assigned as the first error, was not pre- 
sented to this court by the record proper. It is con- 


tained only in the bill of exceptions. The bill of excep- 
tions upon proper authentication becomes part of the 
record. Its purpose is to preserve of record only such 
matters occuring at the trial which are not matters of 
record. The clerk is the Custodian of the record and 
it is his certificate which gives authenticity to the 
transcript of the record. A motion to quash the in- 
dictment is part of the record proper and should appear 
there and not in the bill of exceptions. The assign- 
ment therefore will not be considered. 


The motion to quash the panel of jurors drawn on 
November 19th, which was a few days before the 
trial, was overruled. That order constitutes the basis 
of the second assignment of error. The motion is not 
evidence of the facts asserted in it. It is not sup- 
porting. There were no affidavits submitted in 
support of its grounds. See Broward v. State, 9 Fla. 
422; Davis v. State, 35 Fla. 614, 17 South. Rep. 565; 
Smith v .State, 57 Fla. 24, 48 South. Rep. 744; Haynes 
v. State, 71 Fla. 585, 72 South. Rep. 180. 

The defendant’s counsel “offered to introduce evi- 
dence in support of said motion,” the record states, 
but the court denied him “that right.” There was no 
offer to show what counsel considered as evidence in 
support of the grounds of the motion, therefore, it is 
impossible to say that defendant was deprived of any 
right. It cannot be assumed that the evidence which 
counsel offered was in support of the motion as his 
conception of what constituted such evidence might 
have been erroneous. Besides, there were several 
grounds to the motion, some of which were without 
any merit. Evidence in support of such grounds would 
have been useless. 

The defendant complains that the court erred in 
not permitting his counsel to question a “prospective 
talesman,” named F. D. Rawls, on his voir dire as to 
whether his “mind was in the same state he would 
want a juror’s mind to be if he was defendant, being 
tried under like circumstances and if accepted as a 
juror in this case would he give this defendant the 
same trial he would want to be given to himself under 
like circumstances.” 

Aside from the obvious fallacy contained in this 
question, the record does not disclose that Rawls did 
not serve. If he did serve and could have qualified 


under the question the defendant could not be heard to 
complain and if the venireman could not have qualified 
under the question it would have constituted no ground 
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for an objection to his qualifications assuming of 
course, that any normal person on trial for a crime 
would like to be tried by a jury favorable to him. 

The State’s attorney offered to show by a witness 
named L. D. Hodges, that shortly after the shooting 
and before any arrest of Roberts had been made that 
the latter remarked to Hodges as he entered Robert’s 
room that he would “let no damn s-o-b come in his 
room and rob me.” Defendant’s counsel objected to 
the evidence and the objection was overruled. This 
ruling constitutes the basis of the fourth assignment 
of error. The record shows that objection was made 
to the request made of the witness to relate what state- 
ment Roberts made. The objection was overruled and 
exception was noticed. There was no motion to strike 
the evidence from the record but on the other hand 
upon cross examination the statement was again in- 
troduced into the trial by a question by defendant’s 
counsel. The statement appeared to have been vol- 
untarily made and was clearly admissable. See Mc- 
Jonald v. State, 70 Fla. 250, 70 South. Rep. 24; Phillips 
vy. State, 88 Fla. 117, 101 South. Rep. 204; Sims v. State, 
59 Fla. 38, 52 South, Rep. 198. 


Assignments numbered five, six and seven are not 
well founded. The testimony of Garrick that the de- 
fendant said: ‘It was a foolish thing to be done’’, was 
admissable. The sixth assignment rests upon excep- 
tions taken by the defendant to the court’s ruling sus- 
taining objections made by the State to a number of 
questions propounded by the defendant’s counsel to 
the witness Garrick on cross examination. They are 
all grouped under one assignment and not argued fur- 
ther than: “the questions went directly to the credi- 
bility of the witness,” and that counsel should be 
“allowed a wide latitude in the cross-examinations of 
witnesses.” We are not advised what the questions 
would have brought forth in the way of answers. One 
of the questions was improper because it combined 
two questions in one so that no true answer could be 
given if attempted; another question was incrimina- 
tory in character; several others apparently sought 
irrelevant replies. When several objections are in- 
cluded in one assignment and all objections are not 
well founded the assignment fails. See Shiver v. State, 
41 Fla. 630, 27 South. Rep. 36; Eggart v. State, 40 Fla. 
527, 25 South, Rep. 144; Davis v. State, 66 Fla. 349, 
63 South. Rep. 847. 

The seventh assignment based on the refusal of 
the court to allow in evidence X-ray pictures of the 
body of the deceased other than those showing the 
pistol bullet is without merit. It seems to have been 
counsel’s purpose to impeach or contradict by such pic- 
tures the dying declarations of the deceased that he 
was shot with a shot gun as well as a pistol, it being 
contended that the pictures showed no shotgun wound. 
We think there was no error in that ruling. 
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We have examined the charges given and those 
refused and find that no error was committed. The 
first charge relates to the possible. intoxication of the 
defendant at the time of the shooting. It was favor- 
able to him and there was ample evidence upon which 
to base it. 

Two charges requested by the State and given are 
made the basis of one of the assignments. Neither 
one of them bears the interpretation placed upon it by 
counsel. While the charges were probably unneces- 
sary they were not erroneous. Both charges are sub- 
ject to the criticism that they singled out one phase of 
the case and dealt with it. It cannot be said that 
undue prominence was given to the particular witness 
or the particular evidence to the extent of invading 
the province of the jury to the prejudice of the de- 
fendant. See Wilson v. State, 47 Fla. 118, 36 South. 
Rep. 580; Hisler v. State, 52 Fla. 30, 42 South. Rep. 693. 

The above cases hold that charges of that character 
are properly refused. If charges requested by the 
State’s attorney are subject to that defect they of 
course should be refused. While portions of the 
charges given when considered apart from other lan- 
guage may seem to warrant the criticism made of them 
by counsel when taken in their entirety they cannot 
be said to have intrenched upon the province of the 
jury to the defendant’s injury. 


Trial judges should avoid expressing in their charges 
to the jury, or by any other means, their opinion upon 
the credibility of witnesses or of the merit of the case. 
See Lester v. State, 37 Fla. 382, 20 South. Rep. 232. 


A few minutes after the shooting the defendant 
was arrested and taken to jail. Stone had been taken 
to the hospital. A day later the defendant was taken 
to the hospital where he was identified by Stone as the 
man who shot him. This fact was testified to by a 
woman nurse at the hospital. There was no objection 
to that testimony. A witness named Duncan, a deputy 
sheriff, testified to the indentification of Roberts by 
the deceased. It was done in the following manner: 
Roberts was taken into the room at the hospital where 
Stone was lying and Duncan asked Stone if Roberts 
was the man who shot him. “He (Stone) looked at 
him” and then at Duncan and again at Roberts and 
then said: “Yes, that is the man.” Duncan and 
Roberts and the nurse were the only persons in the 
room with Stone. There was no denial on Robert’s 
part that he was the man who Stone said shot him. 

The charge complained of was as follows: 

“Where some one in the presence of the accused makes a 
declaration involving or implying his guilt, and there is op- 
portunity for a reply and the surroundings and persons are 
such as render a denial or explanation ordinarily expedient and 
proper, yet he remains silent, such conduct and silence may be 
considered as an admission on his part, so, 


“If you find from the evidence that the Defendant was 
charged with shooting William A. Stone and made no denial of 
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such charge then under the law an admission on part of the 
accused may be implied by you gentlemen of the Jury from the 
fact of acquiescence of the Defendant in such incriminating 
charge or statement, bit in order for such silence or acquiescence 
on part of the defendant to be an admission of the truth of 
such charge made against him you must believe from the 
evidence that the truth or falsity of the charge made was in the 
knowledge of the defendant, and that such charge was made in 
his hearing, and in a language which he would understand, and 
tended to implicate him directly or fmdirectly, you must also 
find that the defendant could have, if he had so desired, denied 
such charge with propriety at the time and occasion when made, 
and if you do so find from the evidence in the case at bar and 
that the Defendant was charged with shooting William A. Stone 
in the ‘presence and hearing of the Defendant and did not deny 
said charge under the facts and in the circumstanees as stated 
in this instruction, you are at liberty to consider the charge 
or statement made as having been at the time and place when 
uttered adopted by the Defendant, and may be considered as 
competent evidence against him as an indication of guilt.” 


The circumstances under which the identification 
was made rendered it admissable to be given such 
weight as the jury may have under proper charges by 
the court considered it entitled to as an indication of 
the defendant’s guilt. See Wharton’s Criminal Evi- 
dence (10 Ed.) Sec. 680; 1 Ency. of Evidence, p. 367. 

There were no errors in the refusal of the court to 
charge as requested by the defendant. The court’s 
general charge was full applicable to the evidence and 
correctly states the law. The case was not at all a 
complicated one. The facts were few and simple. It 
was largely a matter of identification. 

There were only three men and one woman in the 
room when the shooting occurred, so far as the evidence 
discloses. The defendant had a pistol and a shotgun 
within easy reach. In fact the pistol was concealed 
under the cover or pillow of the bed on which he was 
lying. Stone was seated in a chair nearby and Garrick 
was near the bed. The woman, defendant’s daughter, 
stood near the foot of the bed. There was evidence 
that the defendant spoke to Stone about the killing of 
a man named Munroe and remarked that Stone had 
killed one good man but would never kill another. Then 
the shooting began. Stone was shot several times; 
from one or more of the wounds he died. Garrick was 
shot in one finger and ran out of the room followed 
by Stone, who rose, fell on the bed, rose again and went 
down the stairs. The woman had also left the room. 
No one remained but the defendant who was standing 
in the middle of the room when the officer arrived. 

Garrick and Stone both said that the defendant did 
the shooting. It was apparently without provocation, 


certainly without justification. His identification later 
by Stone was complete and in conformity with rules 
governing the admission of such evidence. 

An examination of the entire case does not reveal 
that during the trial there was any miscarriage of 
justice on account of any of the alleged errors of which 
See Sec. 2812 Revised General 


complaint was made. 


Statutes 1920. 


No error having been made to appear the judgment 
is affirmed. 

Affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion, filed July 11, 1927. 


Dothan Coffin and Casket 
Company, a corporation, 
Plaintiff in Error, 
Vv. Taylor County. 
W. S. Whiddon, 
Defendant in Error. 
ELLIS, C .J. 

The plaintiff in error brought an action against 
the defendant in error in the Circuit Court for Taylor 
County. The declaration was in five common counts 
as follows: For goods “bargained, sold and deliver- 
ed;’ for money loaned, money paid by plaintiff to the 
use of defendant; money had and received; and ac- 
count stated. 


There were three pleas: first, never was indebted; 
second, satisfaction and discharge; third, payment by 
promissory note. The case was tried on the issues 
presented by the pleas. 

When the evidence offered by the plaintiff was sub- 
mitted the defendant moved for an instructed verdict 
upon the ground that the party named in the case as 
plaintiff was not capable of maintaining the cause at 
the time of trial. ‘The court intimated and announced 
its intention to grant the motion,” whereupon the plain- 
tiff took a nonsuit with writ of error and bill of excep- 
tions. 

The evidence was sufficient to go to the jury on 
the issues made by the pleas. There was no effort on 
the part of the defendant to support the second and 
third pleas while the evidence was sufficient to support 
the first count. 

The plea of never was indebted admitted the capacity 
of the plaintiff to bring the action. See Sullivan v. 
Honacker, 6 Fla. 372; Rule 57—64 Rules of Circuit 
Court, Law Actions; 3 Thompson on Corporations 
(Second Ed.) Sec. 3224. 

There was evidence developed on cross examination 
of a witness for the plaintiff that the corporation in 
January, 1925, which was several months before the 
action was begun “did cease to exist and did cease to 
do business, and upon ceasing to do business, the said 
Dothan Coffin and Casket Company, a corporation, 
did authorize C. J. Faulk to wind up its affairs and to 
collect and settle all of the accounts and outstanding 
indebtednes of the said Corporation, and to such other 
and further things as were necesary to wind up the 
affairs of the said corporation.” 

Aside from the fact that the evidence was ad- 
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dressed to no issue before the court, it was not suf- 
ficient to show that the corporation had become legally 
non existent. 

The judgment is reversed. 

STRUM and BROWN, JJ. Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J. Coneur in the Opinion, filed July 15, 1927. 


Talton A. Branch, 
Plaintiff in Error, 
V. Criminal Court of Record, 
Hillsborough County. 
The State of Florida, 
Defendant in Error. 
WHITFIELD, P. J. 

The information herein charges that Talton A. 
Branch “unlawfully and feloniously, from a premedi- 
tated design to effect the death of one Harry C. Beaty, 
did make an assault on the said Harry C. Beaty,” etc. 
The defendant was convicted of “‘assault with intent 
to commit murder in the first degree as charged in the 
information,” the sentence being to the “‘State’s Prison 
at hard labor for a period of ten years.” 

On writ of error the defendant contends here that 
the court erred “in overruling and denying motion of 
defendant’s counsel when the State announced that it 
rested its case in chief, for a directed verdict of not 
guilty,” and in “denying motion for new trial.” One 
of the grounds of the motion for a directed verdict for 
the defendant was that the charge is of an assault 
upon Harry C. Beaty, and the evidence is that the per- 
son assaulted was Henry C. Beaty. 

The name of the person assaulted as alleged in the 
indictment is an essential element in the legal descrip- 
tion of the offense, and the failure to prove it as laid 
is fatal to a conviction had. Jacobs v. State, 46 Fla. 
157, 35 South. Rep. 65. 

In a prosecution for assault with intent to commit 
murder where it is shown that the person assaulted 
was as well known by the name alleged in the informa- 
tion as by his true name, the variance between the 
allegation and the proof as to the name of the person 
assaulted is not fatal. See Reddick v. State, 25 Fla. 
112, 5 South. Rep. 704; Pyke v. State, 47 Fla. 93, 36 
South, Rep. 577; McDonald v. State, 70 Fla. 250, 70 
South. Rep. 24. 

A material variance between the name alleged and 
that proven, is fatal; yet it is a question of identity, 
and the essential thing in the requirement of corres- 


» pondence between the allegation of the name in the 


information and the proof, is that the record be in such 


_ shape as to inform the defendant of the charge against 


him and to protect him against another prosecution for 
While there was no specific testi- 


the name of Harry as by the name of Henry, or that 


he was generally or commonly known as Harry, there 
is testimony that his true name is Henry; that he had 
been called Harry by his associates and by others in 
referring to him and that he had answered when called 
Harry. This and other testimony established the 
identity of the person alleged and proved to have been 
assaulted, and showed that defgndant could not have 
been embarrassed in preparing his defense; and the 
evidence being made a part of the record by bill of: 
exceptions, the identity of the person assaulted as 
alleged in the information with the person whom the 
accused must have known to be the one intended to be 
named in the information and who was assaulted by 
the accused as alleged, is clearly shown by the record 
which protects the accused against another prosecution 
for the same offense. See Bennett v. United States, 
194 Fed. Rep. 630; Bennett v. United States, 227 U.S. 
333, 33 Sup. Ct. Rep. 288; Bennett v. State, 84 Ark. 97, 
104 S. W. Rep. 928; 31 C. J. 847, 849. 

The statute requires the trial judge upon motion 
after the State has rested its case to direct a verdict for 
the defendant only where no evidence has been submit- 
ted upon which the jury could lawfully find a verdict 
against the defendant. Sec. 2696 Rev. Gen. Stats. 
1920, as amended by Chapter 10163 Acts of 1925. 

In view of the testimony adduced by the State in 
chief as to the identity of Henry C. Beaty with Harry 
C. Beaty as the person alleged to have been assaulted, 
there was no error in denying the motion for a directed 
verdict for the defendant; and the entire evidence as 
to the identity of the person alleged to have been 
assaulted with the person proven to have been assaulted 
having been submitted to the jury, it was ample to 
sustain the finding involved in the verdict, approved 
by the trial court, of identity of Harry C. Beaty with 
Henry C. Beaty, and that there was no material or 
fatal variance between the allegation and proof as to 
the person assaulted. 


Conflicts in the testimony as to the circumstances 
of the alleged assault were settled by the jury, and as 
there is ample evidence to sustain the verdict, and the 
judgment and sentence rendered being within the limits 
prescribed by the statute, there must be an affirmance, 
no errors of law being made to appear. 

Affirmed. 

ELLIS, C. J., and TERRELL, STRUM and BROWN, 
J. J., Concur. 

BUFORD, J., Dissents. 

Opinion filed July 15, 1927. 

BUFORD, J., Dissenting. 

The issue presented in this case for determination 
here is stated by Mr. Presiding Justice Whitfield in the 
opinion which he has prepared for the approval of the 
Court. Iam unable to concur in the opinion as written 
by Mr. Justice Whitfield. The evidence in this case 
shows that several years prior to the alleged offense 
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Henry C. Beaty was on the police force in Tampa and 
for a while was called “Harry” by some of the police 
officers, but that it was learned by the officers that 
his name was not “Harry” and they, having been 
corrected, ceased to call him “Harry.” There is no 
evidence that he was ever called “Harry” from that 
time until after this alleged offense was alleged to have 
been committed and while he testified on re-direct 
examination that he had sometimes been called 
“Harry,” there is no evidence that he was generally 
known by the name of “Harry,” nor that he was com- 
monly called “Harry” nor that he was known as well 
by the name of “Harry” as by the name of “Henry.” 

In an information charging an unlawful assault 
upon a person the name of the person is a part of the 
description of the offense and is required to be cor- 
rectly given, that the person alleged to have been 
assaulted may be identified by the charge in the infor- 
mation. The information in this case did not other- 
wise identify the person assaulted except by the name 
of “Harry C. Beaty.” 

There being no other description of the person as- 
saulted in the information, the failure to prove the 
name as laid in the information is fatal to a conviction. 
Jacob v. State, 46 Fla. 157; 35 Sou. 65; Wharton’s 
Criminal Procedure, Sec. 158 page 212; Wharton’s 
Criminal Evidence; Sec. 95 page 285; 31 Corpus Juris, 
848, Sec. 465; State v. Dudley, 7 Wisc. 664; Lettrell v. 
State, Tex. 148, S. W. 628, Gandy v. State, 27 Nebr. 
707; State v. English, 67 Mo. 136 156; Lewis v. State, 
90 Ga. 95; Irwin v. State, 117 Ga. 722; State vs. 
Hughes, 41 Cal. 234; U.S. v. Howard, 12 Fed. Case No. 
15, 403; State v. Sherrill, 81 N. C. 550. 

My view of the law of the case is that there was a 
fatal variance between the allegation of the informa- 
tion and the proof offered in support of the same and 
that advantage of such variance was duly taken by the 
accused, and therefore that the judgment of the con- 
viction should be reversed. 


H. E. Williams, 
Plaintiff in Error, 
Vv. Jackson County. 
State of Florida, 
Defendant in Error. 
ELLIS, C. J. 

H. E. Williams, the plaintiff in error, was Cashier 
of the Planters Bank located at Cottondale. He was 
also Secretary and Treasurer of a corporation called 
Gainer-Williams Company which was engaged in the 
lumber business. Up to November, 1926, Williams 
had been cashier of the Bank for several years. The 
Bank did a small business; its capital stock was fifteen 
thousand dollars. Sometime between January 2, 1926, 
and October 26th of that year about sixteen cashier’s 
checks were issued by Williams for amounts ranging 


from $750.00 to $1500.00 which were entered upon the 
Cashier’s register as having been issued for approxi- 
mately one per cent of the face value, and some not 
entered at all. 


These checks, or most of them, were for the use 
of the Gainer-Williams Company. This practice re- 
sulted in a large shortage of the Bank funds. 

The Bank suspended business in November, 1926, 
and in January, 1927, Williams was indicted for making 
false entries in the books of the Bank with intent to 
defraud the banking corporation and divers other per- 
sons and with intent to deceive J. W. Hinson, President 
of the Bank, and J. E. Perkins, Agent for the State 
Comptroller. Three indictments were presented; one 
charging a false entry made on October 23, 1926, one 
on January 16, 1926, and one on July 27, 1926. The 
entries were respecting cashier’s checks No. 10162 for 
$1500.00; No. 9181 for $1250.00 and No. 9863 for 
$1000.00, respectively. The defendant was tried on 
the three indictments at the same time and there was 
a verdict of guilty on all three indictments. 

The evidence is amply sufficient to support the 
charge in each indictment. The charge of the court 
was full, clear and correct. The evidence for the de- 
fense was directed toward showing the absence of any 
intent to defraud and the lack of any benefit accruing 
to the defendant on account of his conduct. False 
entries of the character described in the indictment 
and which the evidence was sufficient to support result 
in financial injury to the Bank and incidentally to all 
persons interested in it whether as stockholders or 
depositors. 

A motion to set aside the verdict was denied and 
judgment was entered against the defendant. The 
defendant took a writ of error and seeks to reverse the 
judgment. 

In the preparation of the transcript no entry ap- 
pears that the defendant was either arraigned or 
pleaded, but it does show that the parties went to trial 
upon the issues joined and the case was tried upon its 
merits. The transcript was made up under the new 
rules according to the language of the Clerk’s certifi- 
cate. 

The record does not show that there was any direc- 
tion to the Clerk to recite the fact of arraignment or 
copy the plea presenting the issues tried, so the ar- 
raignment and plea were probably omitted inten- 
tionally. For that reason the cause will not be re- 
versed but it will be, and is hereby, affirmed upon its 
merits. 

The burden is upon the plaintiff in error to make 
the error complained of clearly to appear. In a crim- 


inal case when the record is prepared not under Rule 
103 but under the later rule, he may cause to be in- 
corporated the transcript only such parts of the record 
as he may direct to be incorporated therein. 
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The judgment, of course, should appear, as it does 
in this case. The court will not presume that the de- 
fendant was not arraigned and did not plead, especially 
as the record shows that he went to trial on the issues 
joined and the case was tried on its merits. 

The judgment is affirmed. 

STRUM and BROWN, J. J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 15, 1927. 


0. M. Evans, as Trustee, 
Appellant, 

Bradford County. 
J. L. Harvey and Emma 
Harvey, his wife, 

Appellees. 

PER CURIAM. ‘ 

O. M. Evans, as Trustee, exhibited in the Circuit 
Court for Bradford County a document, which he 
termed a bill of complaint, against J. L. Harvey and 
Emma Harvey, his wife. It is alleged that complain- 
ant is “of the City of New York and State of New 
York” and the defendants “‘of Sacramento, California” ; 
that Harvey and wife conveyed to Evans certain lands 
in Bradford County, particularly described; that the 
complainant owns the property as trustee for himself, 
two others and Harvey to be “conveyed to a corporation 
to be formed by said parties;” that complainant is in- 
formed and believes that Harvey and wife have con- 
veyed the property to some other person, ignoring 
complainant’s rights and those for whom he holds the 
property in trust, and that unless Harvey is restrained 
from so doing he will ‘““convey and have recorded a deed 
conveying said property to an innocent party, for 
value, without notice, with irreparable injury of the 
complainant herein.” Then follows a prayer for in- 
junction restraining the Harveys from conveying or 
otherwise incumbering the property; that the title to 
the land be declared to be vested in Evans, as Trustee, 
and for general relief. 


The bill was filed on July 16, 1925, and on the same 
day a so-called lis pendens was filed in the clerk’s office 
of Bradford County, describing the lands which were 
- described in the bill. 

On November 21, 1925, a solicitor for the defendants 
_ filed a “special appearance” for them for the purpose of 
' moving for the dismissal of the bill. On December 2, 
1925, the motion was filed upon several grounds among 
which were the following: no equity in the bill; no 
' summons in chancery issued; no order of publication 


of notice of suit; the bill appears on its face to be 


vexatious and not filed in good faith for the purpose of 
enforcing any just claim or demand, etc. The motion 


was supported by the affidavit of Harvey denying that 
| he ever conveyed the land to the complainant; that title 


to the land is in the “same condition that it has been 
for sometime,” etc. 


The chancellor the same day granted the motion 
to dismiss and vacate the lis pendens. 

On December 30th following complainant’s solici- 
tors moved to vacate the order which motion was denied 
and on the same day they filed a petition for rehearing. 
Both motion and petition were denied and Evans ap- 
pealed. 


In affirming the orders of the chancellor we do not 
wish to appear as lending the approval of this court 
to the practice of making orders upon motions involving 
substantial rights without due and proper notice, no 
more than this court would approve the practice of 
using its procedure for unlawful purposes. 


There are many people composing the business and 
professional element of the country who deem the mere 
filing of a document in the clerk’s office purporting to 
affect the title to lands in any sort of way as a cloud 
upon the title, and often it operates to hinder or delay 
if it does not altogether prevent interested parties 
from trading among themselves in relation to it. This 
fact is doubtless known to many people of experience 
and there may be those among them who would traffic 
with it for ulterior purposes. 

The bill in this case shows upon its face that it is 
wholly without any of the elements of a bill in chancery 
for relief. It shows upon its face that a full, complete 
and adequate protection is afforded the so-called com- 
plainant, if indeed he has a “conveyance” of the land 
from Harvey and wife, by the statute which provides 
for a recordation of the alleged “conveyance.” If on 
the other hand he has no deed of conveyance there 
exists no excuse for a suit against the defendant. The 
bill is not supported by the affidavit of the complain- 
ant or his counsel; no post office address is given of 
the defendants although they are alleged to be resi- 
dents of Sacramento, California; no effort was made 
to obtain an order of publication of notice of the insti- 
tution of the alleged suit by incorporating in the bill 
any of the allegations required by the statute to secure 
such orders. 


Upon the face of the transcript of record it appears 
that the sole purpose of the so-called bill was to afford 
the semblance of some basis for filing a lis pendens in 
the clerk’s office. 


The case is here on appeal and the statute directs 
this court to make such orders therein as ought to 
have been given, or as it may appear according to law. 
Sec. 2918 R. G. S. 

A court has been defined as a place where justice 
is judicially administered; but there must be presented 
in some form by proper, orderly means and suitable 
allegations a justiciable question. Jurisdiction cannot 
be invoked upon the mere filing of a nondescript docu- 
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ment containing unsuitable and inappropriate prayers. 
Affirmed. 


ELLIS, C. J., and STRUM and BROWN, J. J., Con- 
cur 


WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 15, 1927. 


Ralph Pickeron alias 
Ralph Pickern, 
Plaintiff in Error, 
Vv. Walton County. 
The State of Florida, 
Defendant in Error. 
STRUM, J. 

Upon an indictment charging assault with intent 
to commit murder, the plaintiff in error, hereinafter 
referred to as the defendant, was convicted of assault 
with intent to commit murder in the second degree, and 
to the judgment of conviction has taken writ of error. 

The assignments of error argued by defendant 
present two questions. 

Defendant’s first contention is that the trial court 
erred in overruling his motion in arrest of judgment, 
which motion was based upon the proposition that the 
indictment charged the commission of the offense 
upon an impossible date. 

In the caption of the indictment appears the fol- 
lowing language: ‘In the Circuit Court of the First 
Judicial Circuit of Florida, in and for Walton County. 
At the Winter Term thereof, in the year of Our Lord, 
one thousand, nine hundred ‘and seven’, ’ Then fol- 
lows the body of the indictment containing the charge 
against the defendant, with the allegation that the 
offense was committed ‘‘on the 10th day of January, 
in the year of Our Lord, one thousand, nine hundred 
and twenty-seven.” On the back of the indictment 
appears the endorsement: ‘Presented in open Court 
by the Grand Jury, this 12 day of January A. D. 1927. 
M. T. Fountain, Clerk, Forsyth Caro, Acting State 
Attorney.” 

The defendant contends that the foregoing circum- 
stances demonstrate the fact that the indictment pur- 
ports to have been found twenty years before the of- 
fense therein charged is alleged to have been commit- 
ted. 

The allegation of the time or date of the commission 
of an offense is one of substance and not of form. 
Where the date alleged is an impossible date, the in- 
dictment is bad and judgment thereon should be ar- 
rested. Dickson v. State, 20 Fla. 800; Straughter v. 
State, 83 Fla. 683, 92 South. Rep. 569. The rule just 
stated is undoubtedly applicable when the defectively 
alleged date involves a matter of substance. But 
where the defect complained of is a matter of form 
only, consisting of a clerical misprision found in the 
caption of the indictment, and it does not appear that 
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such defect renders the indictment so vague, indistinct > 
and indefinite as to mislead the accused or embarrass F— 
him in the preparation of his defense or expose him — 
after his conviction or acquittal to substantial danger 
of a new prosecution for the same offense, the rule is 
otherwise. 


Although an indictment is not susceptible of amend- 
ment as to matters of substance, many courts have 
held that it was proper to authorize the correction by 
amendment of a mere clerical error in an indictment 
when the matter is not one of substance, as for in- 
stance, the date of the term of court at which the in- 
dictment was found. See State v. Humphries, 33 La. 
Ann. 966; State v. Jones, 9 N. J. Law. Rep. 2; Sharp y. 
State, 6 Tex. App. 650; Murphy v. State, 35 S. W. Rep. 
174. The rule is also recognized at common law, in- 
dependently of statute. Rex. v. Darley, 4 East 174, 
102 Eng. Reprint 796. See also the cases cited in the 
note to Dodge v. U.S., 7 A. L. R. 1510. In consonance 
with that rule, this court has held in at least two cases 
that where the record proper shows that an information 
or indictment was filed in open court, during a term, 
the clerical error of misnaming in the caption of the 
indictment the particular term at which it was filed 
constitutes no ground for reversing a judgment of 
conviction thereon where the error does not result in 
rendering the indictment so vague, indistinct and in- 
definite as to mislead the accused and embarrass him in 
the preparation of his defense, or expose him after con- 
viction or acquittal to substantial danger of a new 
prosecution for the same offense. Williams v. State, 
43 Fla. 205, 27 South. Rep. 898; Sutton v. State, 84 Fla. 
98, 92 South. Rep. 808. See also Sec. 6064, Rev. Gen- 
Stats. 1920. See also Burroughs v. State, 17 Fla. 643. 

In the indictment before us we find three dates, one 
of which appears to be erroneously stated. Two of the 
dates, namely, the date of the offense as charged in 
the body of the indictment, and the date of the filing of 
the indictment, are consistent. The indictment was 
filed on January 12, 1927, charging an offense to have 
been committed on January 10, 1927. An indictment 
speaks as of the date of its filing, a date which in this 
instance is consistent with the date upon which the 
offense is alleged to have been committed. Under the 
circumstances, we think the date stated in the caption 
is clearly a a clerical misprision. As the defect is one 
of form only, and as it does not appear to us that such 
defect could have reasonably misled or embarrassed 
the accused or that it exposes him to substantial danger 
of a new prosecution for the same offense, the same af- 
fords no grounds for reversal, even if the point can 
properly be raised by motion in arrest of judgment, 
as to which see: Mills v. State, 58 Fla. 74, 51 South. 
Rep. 278; Barineau v. State, 71 Fla. 598, 72 South. 
Rep. 179; Adams v. State, 32, 72 South. Rep. 473; 
Smith v. State, 72 Fla. 449, 73 South. Rep. 354; Sump- 
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ter v. State, 62 Fla. 98, 57 South. Rep. 202. 


The remaining contention of the defendant relates 
to the sufficiency of the evidence to sustain the verdict. 
We have read the evidence with care. The bill of ex- 
ceptions discloses sufficient evidence from which the 
jury might have legally found or inferred all the es- 
sential elements of the offense of which the defendant 
was found guilty. There is nothing in the record in- 
dicating that the jury was influenced by considerations 
other than the evidence. Under such circumstances 
the order of the trial court refusing to grant a new 
trial for insufficiency of the evidence, will not be re- 
versed, unless after allowing all reasonable presump- 
tions for its correctness, the preponderance of the 
evidence against the verdict is so decided or manifest 
as to clearly convince the Appellate Court that such 
verdict is wrong and unjust. Parrish v. State, 105 
South. Rep. 130. The evidence in this case does not 
so impress us. 

Affirmed. 

ELLIS, C. J., and BROWN, J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Coneur in the Opinion, filed July 15, 1927. 


Brooks-Scanlon Corporation, 
a corporation, 
Plaintiff in Error, 
v. Taylor County. 
C. L. Arbuthnot, 
Defendant in Error. 
ELLIS, C. J. 


This was an action of covenant to recover damages 
for a breach of a real covenant of seizin and good rights 
to convey. The covenant and breach are alleged in the 
following terms: 


“Said defendant covenanted and agreed in the said lease 
that he was lawful owner of the said timber and that he had 
good right and lawful authority to sell and convey the said 
timber as he had therein, and in and by the said lease, sold and 
conveyed the said timber and he further agreed and promised 
and covenanted that he would warrant and defend the said tim- 
ber, and the right, easement and privilege of removing the said 
timber as the same was granted in and by the said lease, and as 
the same was granted and conveyed in and by the said lease of 
conveyance; that the said defendant was not the owner of said 
timber and was not the lawful owner thereof and that he did 
not have have good right and lawful authority to sell and con- 
vey the said timber as he had therein sold and conveyed it and 
that he did not warrant and defend the said timber or any 
rights granted in and by the said lease.” 


In this declaration was combined a covenant of 
seizin and good right to convey and a covenant of war- 


ranty of title. The breach is alleged of both coven- 
ants. 


Now, a covenant of seizin and good right to convey 
is broken as soon as the deed is executed if the cov- 
enanter has no title. See Newman v. Sevier, 134 IIl. 


App. 544; Carter v. Executors of Denman, 23 N. J. L. 
260. 

Where the action is brought upon a covenant of 
warranty of title the declaration must allege an actual 
or constructive eviction of the plaintiff or disturbance 
of his possession by a paramount title. See Prest- 
wood v. McGowin, 128 Ala. 267, 29 South. Rep. 386, 86 
Am. St. Rep. 136; Mitchell v. Warner, 5 Conn. 497; 
White v. Stewart & Company, 131 Ga. 460, 62 S. E. 
Rep. 590; Keating v. Springer, 146 Ill. 481, 34 N. E. 
Rep. 805, 37 Am. St. Rep. 175, 22 L. R. A. 544; Blan- 
chard v. Hoxie, 34 Mo. 376; Brown v. Holyoke, 152 
Mass. 463, 25 N. E. Rep. 966, 23 Am. St. Rep. 844; Pine- 
land Mfg. Co. v. Guardian Trust Co., 139 Mo. App. 209, 
122 S. W. Rep. 1133; Carter v. Executors of Denman, 
supra; Fushel v. Browning, 145 N. C. 71, 58 S. E. Rep. 
759; Reinhalter v. Hutchins, supra; Marbury v. Thorn- 
ton, 82 Va. 702, 1S. E. Rep. 909; Nash v. Palmer, 5 M. 
& S. 374, 105 Eng. Reprints 1088. 

Two causes of action were thus embraced in this 
declaration. Two different covenants were alleged to 
have been made and two breaches were alleged. The 
breach as to the first was sufficiently alleged but as to 
the other it was wholly defective. The allegation was 
that the plaintiff “went to remove the said timber and 
that Mrs. Julia Towles was the owner thereof and 
plantiff was forced and compelled to purchase said 

Whereas a breach of covenant of warranty of title 
to land does not occur until there has been an actual 
or constructive eviction of the plaintiff or disturbance 
of his possession by a paramount title. 

In the case of an action upon a breach of covenant 
for seizin and good right to convey it is only necessary 
to allege the breach by simply negativing the words of 
the covenant. See DeJarnette v. Dreyfus, 166 Ala. 
138, 51 South. Rep. 932; Bacon v. Lincoln, 4 Cush. 
(Mass.) 210, 50 Am. Dec. 765; Evans v. Fulton, 134 
Mo. 653, 36 S. W. Rep. 230; Carter v. Executors of 
Denman, supra.; Reinhalter v. Hutchins, 26 R. I. 586, 
60 Atl. Rep. 234; Bascawin v. Cook, I Mod. (Eng.) 223, 
86 Eng. Reports (Reprint) 843; Howard Cole & Co. vs. 
Whiddon, 77 Fla. 842, 82 South, Rep. 297. 
timber, together with the right of removal, from the 
said Mrs. Julia Towles.” 

The sealed instrument which is attached to the 
declaration is not made a part of it, so it may not be 
considered. See Register v. Pringle, 58 Fla. 355, 50 
South. Rep. 584; Poppell v. Culpepper, 56 Fla. 515, 47 
South. Rep. 351; Hoopes v. Crane, 56 Fla. 395, 47 
South. Rep. 992; Davant v. Weeks, 78 Fla. 175, 82 
South. Rep. 807. 

The defendant interposed three pleas. The first 
was a denial of the covenant. That plea was bad be- 


cause the defendant in an action of covenant must plead 
either non est factum, which denies only the proper 
execution of the deed containing the covenant, or he 
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must plead specially performance, excuse for non per- 
formance or matter in discharge. There is in this 
action, properly speaking, no general issue or plea 
amounting to a traverse of the whole declaration. The 
defendant must plead specially every matter of defense 
of which under the circumstances of the case he is at 
liberty to avail himself. See Jones v. Johnson, 10 
Hump. (Tenn.) 184. 

The defendant may plead that he has not broken 
his covenant as alleged in the declaration. See Davis, 
Administrators v. McMullen’s Administrators, 86 Va. 
256, 9 S. E. 1095. 

The second plea was bad for the same reason and 
others, it was argumentative and full of evidence which 
would not be admissible under any plea that could have 
been interposed except a denial of the breach. 

The third plea was also bad for the reasons given 
and for the further reason that it sought to establish 
a release or set up an estoppel in pais against the 
plantiff. A demurrer to this plea was sustained. 

Then followed replications by the plaintiff to the 
two pleas. The first was a repetition of the allegation 
of the declaration that defendant ‘did covenant as 
shown in and by plantiff’s declaration,” etc. The sec- 
ond replication which was to the second plea reiterated 
the allegation that the defendant “was not the owner 
of the cypress timber and that he did not have good 
right and lawful authority to sell and convey the said 
timber as he had by said lease undertaken to convey 
the same.” Then follows an argument to show the 
fallacy of defendant’s plea. 

A demurrer was interposed by defendant to this 
replication and was sustained. The plaintiff failing 
to amend its replication judgment was entered in favor 
of defendant and the plaintiff took a writ of error. 

The judgment is affirmed because the declaration 
was bad and the first demurrer should have been 
visited upon it as it was duplicatous and should not 
have been allowed to stand. 

The order affirming the judgment is made with 
permission to the plaintiff in error to begin this action 
in covenant against the covenantor upon the covenant 
of seizin and right to sell. 

Affirmed. 

STRUM and BROWN, J. J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 20, 1927. 


James Autrey, alias 
Jimmie, 
Plaintiff in Evror, 
Vv. Dade County. 
The State of Florida, 


Defendant in Error. 
STRUM, J. 


Upon an indictment charging the offense of rape, 
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plaintiff in error, who will hereafter be referred to 
as the defendant, was convicted of assault with intent 
to commit rape, and has taken writ of error to the 
judgment of conviction. 


The principal point relied on for reversal is the 
question of identity of the defendant. 


The prosecutrix testified at the trial, but was not 
asked by the State to identify the defendant as the 
person committing the assault, a circumstance dili- 
gently stressed by the defendant upon this writ of 
error in his argument upon the question of the suf- 
ficiency of the evidence of identity. 


Between two and three weeks after the commission 
of the offense the defendant, together with a com- 
panion, was apprehended in Pensacola and returned in 
custody to Miami, charged with the offense in question. 
Shortly after his return to Miami the defendant was 
questioned by a member of the police force of that city 
under circumstances which indicate no improper in- 
ducements or influences. This conversation related to 
incidents occuring at the home of the prosecutrix on 
the night of the offense in question, amongst which 
was the theft of some clothing. 

In custody of a deputy sheriff, and accompanied by 
the member of the Miami Police force above referred 
to, the defendant was then taken to the home of the 
prosecutrix, where, according to the testimony of the 
police officer just referred to, the following incidents 
occured: 

“Q. When he (the defendant) got over to the house what 
did he say or show you? 

A. Well, he didn’t say anything until after we had got into 
the room where Mrs. S. was. 

Q. All right; what did he do or say? 

A. He went in there and stood at the foot of the bed and 
Mrs. S. got up and looked at him and looked at me and pointed 
her finger at him and said, ‘You are the man.’ Then they had 
him go out from the window to right from where she was and 
walk towards her, and when he came up close to her she again 
said, ‘You are the man.’ 

Do you know where Autrey (the defendant) is now? 
In the courtroom here. 

Which man is he? 

The man sitting right there. 

Well, which one? Come over and point him out. 
This man here (indicating). 

Is that the man that Mrs. S. identified to you in her bed 
room in the presence of Deputy Sheriff Kennedy and her two 
sons as being the man who raped her? 

A. Yes, sir. 

Q. Is that the man that told you in your office after you 
warned him that he was in the house of Mrs. S. on the night of 
November 3, 1926, and that he stole some clothes from it? 

A. Yes, ser.” 

The incidents and conversation just related in the 
testimony of the police officer were also testified to in 
substance by the Deputy Sheriff who was present. 

No objection was interposed by the defendant to 
any of the testimony referred to. 


The evidence shows that neither at the time of the 
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accusatory statements above set out, nor at any sub- 
sequent time, did the accused deny or dispute them, 
nor did he make any comment thereon, other than the 
equivocal statement, as testified to by the deputy 
sheriff, that defendant said he was in the front room 
of the house but denied having been in the back room, 
the testimony tending to show that the attack on the 
prosecutrix occured in the latter room. The defend- 
ant appears to have been at liberty to speak and sub- 
jected to no restraint. 

The defendant contends that the testimony of the 
po.ice officer and the deputy sheriff as to the identifi- 
cation of the defendant by the prosecutrix was not 
admissible as an admission by silence on the part of 
the defendant, because the defendant did not under- 
stand that he was being accused of rape and that the 
circumstances and statements were not such as to 
reasonably call for a reply from him. The defendant 
also contends that the entire testimony of these wit- 


' nesses, relating to the identification, was hearsay. 


[he rule concerning the admissibility of evidence 


| relating to an admission of guilt by acquiescence or 


silence or other conduct, and the exceptions thereto, 


_ is well stated in 16 C. J. 631, as follows: 


“Where, on being accused of crime, with full liberty to 


' speak, one remains silent, his failure to reply or to deny is 


relevant as tending to show his guilt; and the accusatory or in- 
criminating statement is admissible, not as evidence of the 
truth of the fact stated, but to show accused’s admission by 
silence. Silence alone however raises no legal presumption of 
guilt. Its effect is for the jury, and from it, in connection with 
other facets and circumstances, they may infer’ that 
guilty. The probative force of this kind of 
evidence is not great, and it is to be received with caution. 

* * For the silence of accused to be competent 


accused is 


evidence against him, or at least to be entitled to weight, as an 


admission of the truthfulness of the statements of others 
made to him or in his presence, the circumstances and 
statements must have been such as naturally and reasonably to 
call for a reply by him; and it also must appear affirmatively 


' that he had an opportunity or right under the circumstances of 


| the case to deny the truthfulness of the charges made against 
him.” 


The rule just stated, and its exceptions, have been 
approved in effect by this court. See Mumford v. 


| State 70, Fla. 424, 70 South. Rep. 399; Salon v. State, 
| 70 Fla. 622, 70 South. Rep. 603; Sumpter v. State, 45 


106, 33 South. Rep. 981. See also Vaughn v. State 
(Ala.), 30, South. Rep. 669; Jackson v. State (Ala.), 52 
South. Rep. 835; People v. Amaya, 66 Pac. Rep. 794; 
State v. Lovell, 138 S. W. Rep. 523; 16 C. J. 631 (1256), 
and cases cited. Of course, the prompt denial by the 
accused of such accusatory statement destroys entirely 
the ground for admitting it. See Mumford v. State, 
Supra. Likewise when the accused is restrained from 
making a denial by fear or other sufficient cause, or 
refrains upon advice of counsel, no inference of assent 
can be drawn from such a silence, and the testimony 
thereof is admissible. 
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The defendant’s contention that when ‘the accusa- 
tory statements were made:he could not: and did not 
reasonably understand that he was being accused of 
the crime of rape, but that on-the contrary’the facts 
were consistent with a belief on his part that he was 
being accused of a theft committed at about the same 
time of the rape, is. effectively met by the. 
question and answer: 


“Q. Is that the man Mrs. S identified to you in her bed- 
room in the presence of Deputy Sheriff.Kennedy and her two 
sons as being _ man who raped her? 


A. Yes, sir.’ 

As it related merely to an extra-judicial identifi-. 
cation of the accused by another person, as dis- 
tinguished from the making of accusatory statements 
made in the presence of the accused. It is so held by 
silence, and as the identification by such other person 
was not under oath and was made under such circum- 
stances as to afford no opportunity for cross examina- 
tion, the latter question and answer, taken alone, is 
probably hearsay even though such identification was 
made in the presence of the accused. It is so held by 
many able courts. See Hopt v. Utah, 110 U. S. 574, 
28 L. Ed. 262; Warren v. State, 146 S. W. Rep. 477;. 
Ann. Cas. 1914-B 698; People v. Luckoszus,89N.E. Rep. 
749; State v. Egbert, 111 N. W. Rep. 191; State v. 
Kysilka, 87 Atl. Rep. 79, Aff. 90 Atl. Rep. 309, 16 C. J. 
625 (1339), 8 R. C. L. 183 (175) ; 22 R. C. L. 1200 (35), 
and cases cited. It is unnecessary, however, for us 
to here decide the point because no objection to the 
testimony was interposed by the defendant. See War- 
ren v. State, supra. 

There is ample evidence from which the jury could 
have found that an assault with intent to rape was 
made upon prosecutrix, if indeed the major crime was , 
not consummated. The mere silence of the accused at 
the time of the accusatory statements made by the 
prosecutrix would not alone be sufficient to establish 
the identity or guilt of the defendant when unsupported 
by other facts or circumstances. It is however, a 
relevant circumstance that may be considered in con- 
nection with the other facts established by the evi-- 
dence. Its probative value in connection. with other 
facts is largely for the jury. The following testimony 
upon the question of identity also appears | in the, testi- 
mony of prosecutrix: 


Q. Now, when did you see that man ‘again? 
to the man who assaulted her). 

A. Why, I seen him when they brought him in: ‘there for 4 
me to identify him. I never seen. him no more. 

Q. About how long after that was, it? 

A. Oh, I can’t remember. I was so sick about that time. 


“(Referring 


‘ I was so nearly crazy and excited I couldn’t just keep 1 no account. : 


Q. But it was several weeks after? 
A. I think it was. I think it was.” 


When the testimony concerning . the 
statements and defendant’s silence, admitted without 
objection, is taken in connection with the testimony 
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of the prosecutrix last quoted, and in connection with 
the unexplained admission of accused that he was in 
and around the home of the prosecutrix on the night 
she was assaulted, and at about the time of the assault, 
though he was not a resident of that home, and, so far 
as appears from the record, had no lawful mission 
there; his flight, knowing he was being sought by the 
police, and his subsequent attempt to alter his appear- 
ance by growing a mustache; the testimony of the 
police officer, admitted without objection, that defend- 
ant was the man the prosecutrix identified as the man 
who raped her, and when taken in connection with the 
other facts and circumstances established by the evi- 
dence, we are unwilling to hold, particularly in view of 
the fact that the verdict has been approved by the trial 
judge, that the evidence is insufficient to support the 
verdict, even though some of the circumstances just 
referred to would be insufficient, standing alone, to 
establish guilt. 

Other assignments presented have been carefully 
examined, but no reversible error discovered. 

The judgment is affirmed. 

ELLIS, C. J., and BROWN, J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 16, 1927. 


City of Hernando, a Municipal 
Corporation, and J. M. Colley, 
its Marshal, 
Appellants, 
Vv. Citrus County. 
John D. Robertson, J. L. Young, 
and C. T. Young, 
Appellees. 
PER CURIAM. 

In this case Bill was filed to enjoin the collection of 
municipal tax and praying for a decree that the act of 
the Legislature authorizing the assessment of the tax 
complained of be held unconstitutional and void. De- 
murrer was filed on the ground that the Bill was bad in 
substance. 

Motion was made to dismiss upon the ground that 
the Bill contained no equity. . 

On hearing the demurrer was over-ruled. The mo- 
tion to dismiss was denied and a temporary restraining 
order was granted wherein and whereby the collection 
of the tax complained of was restrained. The order 
over-ruling the demurrer and the temporary restrain- 
ing order should be reversed on authority of the opinion 
in the case of State Ex Rel Johnson v. Johns, which 
was filed in this Court July 6, 1926, and is reported in 
109 Sou. 228, and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, and BUFORD, 
J. J., Concur. 

STRUM and BROWN, J. J., Concur in the Opinion, 


filed July 27, 1927. 
BROWN, J. 

I concur in the reversal of this case because I am 
of the opinion that the remedy of appellees was by quo 
warranto proceedings, rather than by injuction. See 
State ex rel Johnson, Atty. Gen. vs. City of Sarasoia, 
109 So. 473; particularly that portion of the opinion on 
pages 478 and 479. 

STRUM, J., Concurs. 


Henry Stephl, 
Appellant, 
Vv. Dade County. 
R. T. Moore, R. A. Gideon, 
and C. A. Tolson, 
Appellees. 
TERRELL, J. 

Appellees secured a temporary injunction against 
appellant in the Circuit Court of Dade County, restrain- 
ing him from violating certain restrictive covenants 
in a deed to Lot 11, Block 5, in the subdivision of the 
City of Miami, Florida, known as Inverness. On final 
hearing the temporary injuction was made permanent. 
Appeal is taken from that order. 


Appellant contends here that the bill of complaint 
was insufficient on which to predicate a temporary 
restraining order and that appellees have lost any right 
to such relief by reason of their long continued ac- 
quiescence in previous violation of the covenants 
brought in question. 


The assault on the bill of complaint is grounded on 
the fact that it does not allege that a violation of the 
covenants in the deed amounts to an irreparable injury 
or constitutes a nuisance to the complainants. In this 
case the injunction is sought to prevent the violation 
of a restrictive covenant in a contract agreement and 
when this is the case appropriate allegations showing 
the violation of or quasi violation of the covenant is 
sufficient. The bill complained of is ample for this 
purpose and presents a cause of action. 

The restrictions in the deed which appellees allege 
were being violated are as follows: 

“That no more than one dwelling house shall be placed on 
one lot, and no dwelling house shall be less distant than twenty- 
five feet from the street line in front of said premises, includ- 


ing porch, and on corner lots not less distant than fifteen feet 
from the line of the side street.” 

Said deeds also contain the following pertinent pro- 
vision: 

“That a vjolating of any other restriction above written 
shall constitute’'a nuisance which may be abated at the instance 
of the grantor or any person then a lot owner in said sub- 
division.” 

Appellant does not deny violating the foregoing 
restrictions in that he was setting up his house less 
than twenty-five feet from the street line in front of 
said premises, but he attempts to justify such violation 
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i on the ground that similar violations have been often 


condoned and acquiesced in by appellees that they 
amount to an abandonment of this provision in the 
deed. Appellant relies on Scharer v. Pantler, 127 Mo. 
App. 488, 105 S. W. Rep. 668, to support his contention 
which would be good law if a case of acquiescence and 
abandonment were made out. 

Covenants restraining the free use of real property, 


although not favored in law will be enforced by the 


courts when the restriction applies to the location of 
buildings to be erected on the land and such restrictions 
are carried in all deeds with a view to preserve the 
symmetry, beauty and general good of all interested 
in the scheme of development. The benefit of the 
restrictive covenants inures to each purchaser irrespec- 
tive of the time of purchase. Mayes v. Hale, 82 Fla. 35, 
89 So. Rep. 364; Moore v. Stevens, 90 Fla. 879, 106 So. 
Rep. 901; Pearson v. Stafford, 88, N. J. Eq. 385, 102 
Atl. Rep. 8836; Bowen v. Smith, 76 N. J. Eq. 456, 74 
Atl. Rep. 675; Bacon v. Sandberg, 179 Mass. 396, 60 
N. E. Rep. 936; Zipp v. Barker, 166 N. Y. 621, 59 N. E. 
Rep. 11338. 

In the case at bar the record discloses that “Inver- 
ness” consists of one hundred and twenty Lots and 
that seventeen houses have been built within the said 
subdivision. Appellees individually own lots in the 
immediate vicinity of that owned by appellant. A few 
violations of the restrictions quoted herein are shown 
but none of them materially effect the rights of the 
appellees in the premises who have made ample show- 
ing for the relief sought. 

The decree of the Chancellor is therefore affirmed. 

WHITFIELD, P. J., and BUFORD, J., Concur. 

STRUM and BROWN, J. J., Concur in the Opinion, 

filed July 27, 1927. 


Farmers Bank & Trust Company, 
a corporation, and William J. Serpas, 


Appellants, 
v. Dade County. 
The Ravlin Corporation, 
Appellee. 


a corporation, 
BUFORD, J. 

This was a suit brought to enforce specific per- 
The decree was entered upon 
bill and answer and testimony taken before the Chan- 
Final decree was in favor of the defendant. 
From this decree appeal was taken with twelve (12) 
assignments of error, as follows: 


“1. That the said Circuit Court erred in entering its Final 


Deeree in said cause. 

“2. That the said Circuit Court erred in making and entering 
its Final Decree in said cause in finding the equities to be with 
the Complainant and not with the Defendants. 

3. That the said Circuit Court erred in making and enter- 
ing its Final Decree in said cause in finding, ordering and de- 


creeing that the written Agreement for the sale of High Pines 
be cancelled and in not finding for the Defendants and ordering, 
adjudging and decreeing that said written Agreement for the 
sale of said High Pines be specifically enforced in favor of the 
Defendants. 

‘4, That the said Circuit Court erred in making and en- 
tering said Final Decree in finding and decreeing that the Con- 
tract be cancelled and enforced as prayed for by Defendants 
in their Counter-claim. 

5. That the said Circuit Court erred in making and enter- 
ing said Final Decree in determining and decreeing that the 
Complainant was entitled to the relief prayed for in its Amend- 
ed Bill of Complaint, and not that the Defendants were entitled 
to the relief prayed for in their Counter-claim. 

6. That said Circuit Court erred in making and entering 
its Final Decree dated April 22, 1926, in determining and decree- 
ing that said Agreement had been lawfully cancelled and an- 
nulled by the Complainant in accordance with the provisions of 
the Agreement. 

7. That the said Cireuit Court erred in making and enter- 
ing said Final Decree in determining and decreeing that the 
Clerk of the Circuit Court be directed to cancel said written 
Agreement by writing in the margin of the record of said 
Contract in red ink the words ‘Cancel by decree of the Court 
bearing date April 22, 1926.’ ” 

“8, That the said Cireuit Court erred in making and enter- 
ing said Final Decree in determining and decreeing that the 
assignments of said Contract by Defendant William J. Serpas, 
to Ralph W. Woodbury, and by Ralph W. Woodbury to Farmers 
Bank & Trust Company, are clouds upon the title of Complain- 
ant and that the said Assignments be cancelled by the Clerk 
of the Cireuit Court by writing in red ink in the margin of 
the record of said Assignments the words ‘Cancel by decree of 
Court bearing date April 22, 1926.’” 

“9. That said Circuit Court erred in making and entering 
said Final Decree dated April 22, 1926, in finding and decreeing 
that the affirmative relief prayed for in the answer of the De- 
fendants be denied. 

“10. That said Circuit Court erred in making an order 
in said cause denying Defendants Petition for re-hearing filed 
September 7th, 1926. 

“11. That said Circuit Court erred in making and enter- 
ing said Final Decree in said Cause without permitting Coun- 
sel to argue same at a final hearing. 

“12. That said Circuit Court erred in making and entering 
said Final Decree without a final hearing after it had been 
agreed by Counsel and the Court that a final hearing would be 
held.” 

The findings of the Chancellor are set forth in the 
form of a letter addressed to Messrs. Shutts & Bowen, 
Miami, Florida, in the following language: 

“Upon the closing of the testimony last week it was sug- 
gested by Counsel that briefs would be prepared and submitted 
at a later date, and your Mr. Bowen stated that he desired to 
argue the law and facts orally before the Court. 

“T have carefully read the pleadings with the exhibits, have 
heard the witnesses testify, and inspected the several exhibits 
filed in evidence at the hearing, and feel that I am now in a 
better position to give a decision than I will be later on when the 
case is argued, and the facts, to a certain extent, out of my 
mind. I am expecting to leave Miami Saturday, the 24th, on 
my vacation, to be gone not less than one month, and possibly 
as long as two months. I do not underestimate the value of 
services rendered by Counsel to the Court in arriving at a just 
decision in any contested case, but in the case at bar, I feel that 
I am as well prepared to give judgment now as I will be at any 
time in the future. 
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“The whole matter depends upon what interpretation shall 
be placed by the Court upon the contract of August 7, 1924, 
between the Ravlin Corporation and William J. Serpas. This 
agreement constitutes the entire contract between the parties. 
There is testimony concerning sales made by Serpas under form- 
er agreements, but it must be conceded that all prior agreements 
were merged into the main contract of August 7th. This agree- 
ment is unilateral and creates an option or privilege in Serpas 
to purchase a certain number of lots in High Pines during cer- 
tain years: It becomes bilateral only after the requisite num- 
ber of lots has been purchased by Serpas during the year, and 
payment of not less than 10% of the purchase price of the lots 
according to the official price list of the company. 

“There is a provision in the contract that if Serpas fails 
to purchase 150 lots in High Pines on or by May 1, 1925, that 
the contract may be revoked by the Ravlin Corporation, upon 
notice to that effect given Serpas prior to May 15th. No question 
of agency is involved in this case. The questions involved are: 

“1. Did Serpas purchase 150 lots in High Pines between 
August 7, 1924, and May 1, 1925? 

“2. If such purchases were not made, did Serpas offer to 
buy the lots and tender the money to the Ravlin Corporation? 

“3. If such lots were not purchased, or tender made, did 
the Ravlins exercise their option to cancel the contract by giving 
a notice to that effect prior to May 15, 1925? 

“Upon these issues I think the testimony is conclusive: 

“1. That Serpas did not purchase 150 lots prior to May 1, 
1925. 

“2. That testimony as to offers by Serpas and his asso- 
ciates to purchase the requisite number of lots, and tenders 
of the purchase money by Serpas and his associates to Shutts 
and Bowen, Solicitors for the Ravlin Corporation, and to the 
officers of the Ravlin Corporation, is in hopeless conflict. 

Testimony as to tenders made: to the law firm of Shutts 
and Bowen, in my judgment, is irrelevant. Attorneys have 

“power to bind the client as to matters in litigation, but as to 

matters not in litigation they have no such power, unless the 
same is specially given to them as in the case of other agents. 
Hence, the case centers upon whether a tender was made to 
the Ravlin Corporation April 30, 1925, as testified to by Mr. 
Woodbury and his associates at the Ravlin home. Upon this 
point the witnesses are resolved into two groups, both of whom 
are interested in the result of the litigation, one group testify- 
ing to one set of facts, the other group disputing practically 
everything said by the first group. One disinterested witness, 
however, a Mr. Thompson, corroborates the Ravlins, and his 
testimony, in my judgment, turns the’ scale in their favor. The 
one man, Levinson, who was in position to have stated just 
what happened,.for some reason unknown to the court, was not 
produced. Hence, I conclude the weight of the testimony is 
against the offer to purchase on the part of Serpas, and the 
tender of 10% of the purchase money as required by the 
contract. 

“3. There seems to be no doubt that the notice of can- 
cellation was given and received by Serpas prior to May 15th. 
Inasmuch as the contract referred to does not create an agency 
or constitute a power coupled with an interest, in my judgment 
the Ravlin Corporation had the right to revoke and cancel it 
upon breach of condition as above set forth. 

“There is another clause in ‘the contract which provides 
that even though the same may be cancelled by the Ravlin 
Corporation, that the party of the second part will be allowed 
three months additional in which to make payments upon lots 
sold by him to other parties. I do not think that it is alleged 
in the pleadings or appears by the evidence that Serpas had 
sold lots for which he desired deeds under this provision of the 
contract. If such be the case, he would be entitled to a specific 
performance in a new proceeding. 


“There is abundant testimony to show that tenders were 
made by Carmichael in the early part of August, 1925, to the 
Ravlin Corporation. This testimony, however, in view of my 
construction of the contract referred to, is wholly irrelevant, 
because if the contract was lawfully cancelled in May, it could 
not be revived by any subsequent act of Mr. Serpas, his asso- 
ciates or assigns. 

“Likewise, I don’t think it will be contended that if the con- 
tract was legally cancelled or revoked by the Ravlins in May, 
1925, that an assignment by Serpas to Woodbury and by Wood- 
bury to Farmers Bank & Trust Company at any time subs»- 
puent to the date of cancellation could possibly vest any rigit 
in the assignee as an innocent purchaser. 

“T shall, therefore, enter a decree in accordance with the 
above findings for the purpose of settling this case so far 
as the Court is concerned, but subject to motion by either par‘y 
filed within twenty days for alteration or amendment. 

Yours truly; 
H. F. ATKINSON, 
Judge.”’ 

Copy to 

Mr. Ernest Metcalf.” 

Upon these findings a final decree was entered in 
the following language: 

“This cause came on to be finally heard before me upon the 
pleadings and testimony of witnesses taken orally before the 
court, and documentary evidence submitted by the parties at the 
hearing. 

“Upon consideration thereof, after agreement of counsel, 
and being advised in the premises, the Court finds that the 
equities of said cause are in the complainant corporation, and 
that it is entitled to the relief prayed for in its bill of complaint 
as amended. 

“IT IS THEREFORE, ORDERED, ADJUDGED AND DE- 
CREED that the agreement in writing, between the Ravlin Cor- 
poration, complainant, of the first part, and William J. Serpas, 
of the second part, giving and granting to the said party of the 
second part, his heirs and assigns, the privilege of purchasing 
the several lots therein describing, being lots in the subdivision 
known as High Pines, in Dade County, Florida, which said agree- 
ment appears to have been executed on the 7th day of August, 
A. D. 1924, has been lawfully cancelled and annulled by notice 
in writing to the party of the second part in accordance with 
the provisions of said agreement, and that the same is null and 
void, and the record of said contract creates a cloud upon the 
title of complainant in and to the lands therein described, which 
should be, and is hereby expunged, and the Clerk of Circuit Court 
is hereby directed to cancel the same by writing in red ink on 
the margin of the record of said contract the words, ‘Cancelled 
by decree of Court bearing date April 22, A. D. 1926.’ ” 


‘IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that the assignment of said contract by the defendant, 
Serpas, to Ralph Woodbury, and by Ralph W.° Woodbury to 
Farmers Bank & Trust Company, is likewise a cloud upon the 
title of complainant, which should be and is hereby expunged, 
and the Clerk of Circuit Court is hereby directed to write on the 
margin of the record of said assignment in red ink the words, 
‘Cancelled by decree of court bearing date April 22, A. D. 1926.’” 

“IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that the affirmative relief prayed for in the answer 
of the defendants be and the same is hereby denied. 

“IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that the defendants, Wiliam J. Serpas and Farmers 
Bank & Trust Company, a corporation, pay the costs of this 
proceeding as taxed by the Clerk of Circuit Court, including the 
fees of the Court Reporter in taking and transcribing notes of 
the testimony of the witnesses examined orally before the court 
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at the final hearing of this cause, for all of which complainant 
shall have judgment as at law. 

“DONE AND ORDERED in Chambers at Miami, Dade 
County, Florida, this 22nd day of April, A. D. 1926.” 

The contract which formed the basis of this suit 
contained two provisions which were inconsistent one 
with the other. One provision was as follows: 

“That the Ravlin Corporation, existing under the laws of the 
State of Florida, of the County of Dade, State of Florida, party 
of the first part, and William J. Serpas, of Miami, Dade County, 
Florida, party of the second part, for and in consideration of the 
sum of Ten ($10.00) Dollars and other valuable considerations 
to it in hand paid by William J. Serpas, Miami, Dade County, 
Florida, receipt of which is hereby acknowledged, does hereby 
give the said William J. Serpas, his heirs and assigns, the 
privilege of purchasing on or before the period of one, two and 
three years from date, the following described real estate, 
situated in the County of Dade and State of Florida, to-wit: 

“It is further agreed by party of the first part that if 
William J. Serpas has actually purchased 150 of these lots on 
the terms previously described within twelve months from date 
that this agreement is to be extended for an additional twelve 
months and if during the second twelve month period William 
J. Serpas purchased 250 more of these lots on the terms pre- 
viously described, then this agreement is to be extended one year 
more. 

“The party of the second part agrees that all purchases 
made after twelve months from date shall be at an increased 
price of 20% on the official price list as above described and 
hereto attached.” 

The other provision is as follows: 

“Tf the party of the second part fails to purchase at least 
150 of these lots prior to May 1st, 1925, then the party of the 
first part may at his option terminate this agreement by written 
notice to the party of the second part on or before the 15th day 
of May, 1925.” 

After the appearance of this provision in the con- 
tract, the following appears: 

“Party of the first part agrees that should Wm. J. Serpas 
fail to purchase number of lots previously stated, and according 
to the terms and conditions of this agreement, and the Ravlin 
Corporation thereby cancels this agreement, to enter into a new 
contract with William J. Serpas, giving him ninety days to 
purchase any or all lots on which he may have prospective 
buyers, on the terms hereinbefore mentioned, and at the prices 
herein mentioned. 

“The party of the first part agrees that providing William 
J. Serpas has purchased 150 of these lots according to the terms 
of this agreement that this agreement will then include all re- 
maining unsold lots in Block No. 28, 29, 30, 31, 32, 38, 34, 35, 36, 
the purchase price of which shall be as of official price desig- 
nated as official price list in Section D.” 

{t became the duty of the Chancellor to construe the 
contract and in doing so his finding was to the effect 
that in the event 150 lots had not been purchased by 
Serpas prior to May 1, 1925, the party of the first part 
had the right to exercise its option to terminate the 
contract by written notice to the party of the second 
part before the 15th day of May; and the Chancellor 
{urcher found that such option was exercised and the’ 
contract terminated. This latter finding was one of fact 
based upon the evidence produced before the Chancel- 
lor. It will be observed that some of the assignments 


of error are addressed to the action of the Chancellor 


in arriving at his findings and entering the decree 
without having had submitted to him the argument of 
counsel on the merits of the case. We think that as a 
matter of legal right there is no merit in the contention 
raised by these assignments of error. When the plead- 
ings and the evidence in a Chancery case have been 
submitted to the Chancellor the case is then before 
him for disposition ‘and he may exercise his own 
pleasure and discretion as to wether or not he will 
hear argument from counsel pro and con on the merits 
of the case; and if the Chancellor feels that no good 
purpose can be served and no different result be ac- 
complished by indulging counsel in their desire to be 
heard in the matter, he is within his legal rights to so 
hold and enter such decree as to him appear justified by 
the pleadings and evidence. 

The rule is well established that unless it is made 
to appear that the Chancellor has clearly erred in his 
conclusion of facts and in his decree, such decree should 
not be reversed. Wilson vs. Duncan, decided at this 
term of Court, 112, Sou. 48; Fuller v. Fuller, 23 Fla. 
236, 2 So. 426; Waterman v. Higgins, 28 Fla. 660, 10 
So. 97; Perez v. Bank of Key West, 36 Fla. 467, 18 So. 
590; Dean v. Dean, 36 Fla. 492; 18 So. 592; City of 
Jacksonville v. Huff, 39 Fla. 8, 21 Sou. 774; Hopkins 
v. O’Brien, 57 Fla. 444, 49 So. 936; Sarasota Ice, Fish 
& Power Co. v. Lyle & Co., 58 Fla. 517, 50 So. 993; 
Farrell v. Forest Inv. Co., 73 Fla. 191, 74 So. 216, 1 A. L. 
R. 25; Simpson v. First National Bank of Pensacola, 
74 Fla. 539, 77 So. 204; Lewter v. Price, 25 Fla. 574, 
6 So. 439; Davidson v. Collier, 75 Fla. 783, 78 So. 983; 
Cobb v. Cobb, 82 Fla. 287, text 290, 89 So. 869; Viser 
v. Williard, 60 Fla. 395, 53 So. 501. 

We have been unable to find any reversible error 
disclosed by the record, and theerfore, the decree is 
affirmed. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., Concur. 

ELLIS, C. J., and STRUM and BROWN, J. J. Con- 
cur in the Opinion, filed July 14, 1927. 


H. L. Gibbs, R. L. Russell, 
Hermos Gray and Z. K. Waldron, 
Appellants, 
Vv. Brevard County. 
H. L. Ewing, et al., 
Appellees. 
BROWN, J. 

This matter is before us on an appeal, and a motion 
to dismiss such appeal from an order made by the chan- 
cellor in the court below denying the motion of appel- 
lants to vacate and set aside a former order of the court 
ordering the sale of certain lands and a subsequent 
order confirming the sale of said lands and to cancel 
the deed to the purchaser at said sale. The order for 
the sale of the land was made on October 8, 1923, 


, 
d 
; 
r 
n§ 
le : 
a], 
ne 
id 
nt 4 
1s, 
he 
ng 3 
on 
st, 
ice 
th 
nd 
he 
ich 
rt 
on 
ed 
nt, 
to - 
the 
ed, 
the 
ds, 
” 
)E- 
ver 
)E- 
ers 
his 
the 
of 


26 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


and the order of confirmation on November 5, 1923. 
The motion to vacate and set aside such orders was 
not made until April 16, 1926, about two and a half 
years after the making of the orders attacked. The 
movants, appellants here were and are residents of the 
State of Illinois. 


It appears from the motion to vacate that in Decem- 
ber 1914, the Florida Citrus Groves Company, a cor- 
poration, conveyed to H. L. Ewing, Trustee, approxi- 
mately four hundred and seventy (470) acres of land, 
which included fifty (50) acres of well developed citrus 
groves land upon which there had been set out a grape 
fruit grove. The balance of the land was practically 
wild and unimproved. Ewing as trustee was to hold 
the land in trust for the creditors of the Florida Citrus 
Groves Company. This deed did not set out the terms 
of the trust. Later, in the same month, the Florida 
Citrus Groves Company made another deed to H. L. 
Ewing, Trustee, to the fifty acres set out in grape 
fruit, setting forth the terms of the trust, which was 
for the security of the holders of certain certificates 
issued and to be issued under the terms of said deed. 
The Florida Citrus Groves Company thereafter became 
indebted to Bills, Ewing and Nehf, private bankers, 
of which bank said H. L. Ewing, Trustee, was presi- 
dent. This firm by incorporation, afterward became 
the Melbourne State Bank. 

In May, 1916, Ewing as Trustee and the Melbourne 
State Bank filed a bill against the Florida Citrus 
Groves Company and these appellants and others for 
the interpretation of Ewing’s responsibilities as Trus- 
tee under the deed of December 5, 1914, and to declare 
the Melbourne State Bank a preferred creditor of the 
Florida Citrus Grove Company, and to settle priorities 
between creditors and preferred stock holders, and for 
the sale of the entire 470 acres. The bill alleged that 
the defendant corporation had agreed that the indebt- 
edness to the Bank was a preferred claim and entitled 
to priority. The appellants employed as their solicitor 
Rufus M. Robbins, who associated with him Jones & 
Jones. They demurred to the bill. No action was 
taken on the demurrer. An amended bill was filed 
without notice in April, 1917. During the course of 
this litigation the fifty acres of grape fruit grove land 
was sold, but the four hundred and twenty acres of 
wild land was not included. Nothing further seems to 
have been done in this case after the sale of the fifty 
acres, and the issues were never made up nor any testi- 
mony taken. After the suit had remained dormant for 
a long time, some six years, H. L. Ewing, on August 7, 
1923, filed in said suit an application to sell the re- 
maining four hundred and twenty acres of land, alleg- 
ing that by reason of deterioration of improvements on 
the land, the accrued taxes for which the land had 
been sold, the costs and the “undisputed prior claims” 
would more than consume the value of the property, 


and “that the questions in dispute would would be 
matters of no concern.” The motion was sworn to by 
Ewing but no testimony appears to have been taken, 
The record shows an affidavit by Ethel F. Taylor, pre- 


sumably stenographer for complainant’s counsel, that ve 
notice of the hearing of said motion had been mailed to a 
Jones & Jones at Orlando and to Rufus M. Robbins at of 
West Palm Beach. Appellants alleged in their motion ‘ 


to vacate that Rufus M. Robbins notified solicitor for 
complainants that he was no longer in the case and 
could not accept service for appellants, and that Jones 
& Jones, who were associated with Robbins, never re- 
ceived any notice whatever. The application was 
granted, a master appointed, the land ordered sold in 
October, 1923, and the sale confirmed as above set 
forth. Nothing further seems to have been done in 
the case until the motion to set aside these orders 
and to cancel the master’s deed, was filed as 
above stated in April 1926, some two and a half years 
later. Appellants, Gibbs, Waldron, Gray and Russell, 
who filed the motion to vacate and set aside said order, 
were defendants in the original suit. They allege in 
their motion that the sale of this land was made with- 
out notice to them, and that it was not advertised for 
the length of time required by the order of the court, 
being advertised for twenty-six days instead of four 
weeks; that the land was sold for a grossly inadequate 
price ($500.00) to one W. M. Busey, who was acting as 
agent for H. L. Ewing and Melbourne State Bank; that 
in procuring said sale, Ewing had acted fraudulently, 
alleging in the application that the property was de- 
teriorating in value, when as a matter of fact it was 
increasing in value; that the sale was made subject to 
certain outstanding tax deeds and sales purchased by 
Ewing and his associates and agents, so as to preclude 
anyone except the Melbourne State Bank or its agents 
from bidding upon the same, and was bought in by 
one M. W. Busey for $500.00, subject to said tax sales; 
that the land was worth at least $25,000.00 at that 
time; that in purchasing Busey was acting for and 
allowing his name to be used for the use and benefit 
of the complainants, Ewing and the Bank; that if the 
sale had been honestly conducted, the property would 
have sold for a sum sufficient to pay appellants and all 
the other creditors of said corporation in full, whereas 
the sale was fraudulently made by the Trustee in such 
a way as to profit him and his bank, who received large 
sums of money when said property was sold, at the 
expense of the other creditors for whom he was holding 
the property in trust; that the Bank was not in fact a 
preferred creditor; that Ewing as trustee was estopped 
from setting up himself or his Bank as a preferred 
creditor. 


After the motion to vacate was filed, one Glenn 
Henley filed his motion to be allowed to intervene in 
the cause, for the purpose of resisting the motion to 
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vacate, which he objected to as being insufficient on 


- its face, and alleged that he had acquired the lands by a 


conveyance from M. W. Busey, the purchaser at the 
master’s sale, and that he had been in possession of 
the lands since 1923, without any notice or knowledge 


| of appellant’s claims, and had constructed valuable and 


permanent improvements thereon to the extent of 


| $6000.00 or more, and had entered into various con- 
- tracts to sell and convey to divers persons parcels of 


said lands, which were valid and outstanding obliga- 


' tions; that at the date of the execution of the master’s 


' deed to Busey, the market value of the lands was about 


$3000.00, which was substantially the amount of the 


_ purchase price, $500.00, and the outstanding tax claims 


against the lands which Busey assumed, amounting to 


- about $2500.00; that since his purchase of the lands 


they had greatly increased in value. The petition for 
intervention also alleged that the appellants here had 
actual knowledge and constructive notice of petitioner’s 
acquirement of title from Busey, and prayed that cer- 


' tain judgment held by the appellants be decreed to be 
subordinate to petitioner’s right and title. 


The court made an order allowing said Henley to 
intervene, and it is he who in this court has filed the 


motion to dismiss this appeal. 


One of the grounds of the motion is that M. W. 


' Busey, the purchaser at the judicial sale above men- 
' tioned, was not made a party defendant to the motion 


to vacate in the court below, or on the appeal to this 
court. The general rule is that the purchaser at a 
master’s sale of real estate, to whom a deed has been 


executed, and the sale confirmed, is a necessary party 


to all proceedings instituted to set aside or vacate the 


order of confirmation, and is a necessary party to an 


appeal taken in such proceedings; and that where he 
has not been made such a party, or has not voluntarily 
appeared in the appellate court, the appeal will be dis- 
missed when the attention of the court is directed 
thereto by timely suggestion. Gifford v. Plummer, 
et al., 73 Fla. 1065, 75 So. Rep. 536; Macfarlane v. 
Macfarlane, 50 Fla. 570, 39 So. 995; Armour Fertilizer 


| Co. v. Wade Insurance Co., 105 So. 819; Poal v. Thomas, 


112 So. Rep. 617; 53 Cyc. 109; 3 C. J. 1014, et seq. 
Appellants seek to avoid this point upon the ground 
that their motion to vacate alleged that in purchasing 


' the property Busey was acting for the use and benefit 


of Ewing and the Melbourne State Bank, and they 


| argue in their brief that, therefore, he is not personally 
; interested and his presence as a party entirely unneces- 


sary. 
' no interests that can be affected by the judgment or 
' appeal are neither necessary or proper parties. 
| 1017; Ray v. Trice, 48 Fla. 297, 37 So. 583; Guarantee 
| Trust & Safe Deposit Co. v. Buddington 23 Fla. 514, 2 


It is true that mere nominal parties who have 


| So. 885; Hazen v. Stevens, 60 Fla. 460, 53 So. 716. But 


the motion to vacate did not negative any personal 


8C. J. 


interest on the party of Busey. In the absence of any 
allegation that he acted solely as the agent of the com- 
plainants, or that he acted for them and had no per- 
sonal interest in the matter, taking the pleading most 
strongly against the pleader, we would not be war- 
ranted in holding the court below in error in ruling 
such motion to be insufficient. But it appears from 
the petition that Busey, having conveyed certain of 
the lands to Henley, is a party whose interests are af- 
fected by the motion to vacate, and also by this appeal. 
Although the motion to vacate be construed as alleging 
that he was acting as the agent of the complainants, it 
would appear from the allegations in Henley’s petition 
for intervention, objecting on various grounds to ap- 
pellants’ motion, that the purchaser, Busey, is per- 
sonally liable on his warranty of title in his deed to 
Henley and that under the authorities above cited he 
should have been made a party in the court below and 
also to this appeal. See also3 C.J.1014. The general 
rule is that the trial Court will not be held in error for 
denying a motion where no proof was offered to sup- 
port it. No evidence was submitted in proof of this 
motion, but it satisfactorily appears from the record 
that on the hearing the motion to vacate was consid- 
ered by the court as to its sufficiency on its face in 
connection with the objections and allegations set up 
by Henley’s petition, and the language of the court’s 
order, that “the said motion and objections being 
argued by counsel for the respective parties, upon con- 
sideration said motion is overruled,” indicates this. 
The court evidently did not deny the motion because 
of failure to introduce evidence to prove it. But in 
the absence of evidence, and the motion not expressly 
negativing any personal interest in Busey, the court 
could hardly be put in error for holding effect that 
Busey was a necessary party, considering the motion 
in the light of the objections and allegations as to its 
insufficiency raised by Henley. 


One of the grounds of the motion to dismiss is that 
by this appeal the appellants seek to attain indirectly 
that which they cannot attain directly, namely, to have 
reviewed here in decrees of the circuit court of Brevard 
County rendered in the year 1923, more than two years 
prior to the taking of said appeal, and long after the 
time for the taking of an appeal therefrom had ex- 
pired. In the case of Fitzpatrick v. Turner, 14, Fla. 
382, this court held that after the period within which 
an appeal could be taken had elapsed, a party cannot 
regain his lost opportunity by appealing from an un- 
favorable decision on his motion to set aside a judg- 
ment for irregularity. (See also in this connection 
Forcheimer v. Tarble, 23 Fla. 99, 1 So. 695; Einstein v. 
Davidson, 35 Fla. 342, 17 So. 563; 34 C. J. 210.) The 
court in Fitzpatrick v. Turner said: “If he has mis- 
taken his remedy it is too late for the court to afford 
relief. The reversal of the order of April 22, 1873, 


n 
4 
| 
1S 
rs 
ll 
h- 
te 
at : 
e- 
as 
ts 
by 
al 
nd & : 
fit 
he 
ld 
all 
ch & 
ed 
‘ed 
nn 
in 
to 


28 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


would operate simply to give the defendant all the 
advantage that he could possibly have derived from an 
appeal from the judgment within the time limited by 
the statute.” This case was cited with approval in 
the case of Gasque v. Ball, 71 Fla. 257, 71 So. 329, 
wherein it was held that, “An appeal from an order 
denying a petition for a rehearing, where no appeal was 
taken from the final decree within the time prescribed 
by the statute for taking appeals in chancery, does not 
bring before the court for review the final decree, and 


where the order denying the petition for a rehearing — 


cannot be considered without reviewing the final de- 
cree, in such a case the order will be affirmed.” 
Petitions for rehearing must be filed within thirty days 
after final decree. Sections 3164, 3165, R. G. S. chan- 
cery rule 90. It was further said in that case, “After 
the time has elapsed in which a petition for a rehear- 
ing may be filed, the party’s remedy against whom the 
decree has been rendered or who desires a reversal or 
modification of the decree, is by bill of review or ap- 
peal;” Citing Prentiss v. Paisley, 25 Fla. 927, 7 So. 56. 


In the cases above cited, Fitzpatrick v. Turner and 
Gasque v. Ball, the court was dealing with motions at- 
tacking in the one case a final judgment, and in the 
other a final decree. In fact, a bill of review lies only 
to a final decree. It is not the remedy for an attack 
upon an interlocutory decree. Owens v. Love, 9 Fla. 
325; Florida Chancery Jurisprudence, 246; Whitehouse, 
Eq. Prac., 279. It was held in the present term, in the 
case of Hall v. Hall, that a bill of review, strictly 
speaking, should generally be filed within the period 
prescribed for the taking of an appeal, though a dif- 
ferent rule might obtain as to an original bill in the 
nature of a bill of review, or an original bill to impeach 
a judgment or a decree for fraud, mistake, etc., which, 
(rather than motions) are the usual methods of attack- 
ing final decrees. See 21 C. J. 701, et seq. 

Though the order for the sale of the lands, and the 
order confirming such sale, in this case, might be con- 
sidered as in some respects final, the effect being te 
substitute the proceeds of the sale for the actual land 
itself in adjudicating the rights of the parties in refer- 
ence to the subject-matter of the suit (See Cossett v. 
Mitchell Coal and Coke Company, 150 Fed. 32; Trustee 
I. I. Fund of Florida v. Greenough, 105 U. 8S. 527, 26 L. 
Ed. 1157), yet, strictly speaking, these orders were 
not final, but made for the apparent purpose of selling 
the subject-matter of the suit, which was supported to 
be deteriorating in value, and to preserve the proceeds, 
in the place of the lands, in aid of administering justice 
between the parties as thereafter to be ascertained and 
established by the final decree,, when rendered. 21] 
C. J. 642, 703; 33 C. J. 1061. It is doubtful, therefore, 
that a bill of review, even if filed in time, would have 
been a proper method of attack, the orders or decrees 
not being strictly final. But it is also true that so far 


as these orders are concerned, they were subject under 
our statute to separate appeal at any time within the 
period of six months, as much so as if they had been 
final decrees. However, this does not put them 
on a parity with final decrees in other respects. 
Under our statutes and decisions, a party is not 
compelled, in order to obtain appellate review to 
take an appeal from an objectionable interlocutory 
order, where the case goes on to a final decree, 
and he takes an appeal from such final decree. On 
such appeal from the final decree, errors may be as- 
signed upon prior interlocutory orders and decrees, 
though not separately appealed from. Therefore, the 
analogy between the rule requiring bills of review 
attacking final decrees to be filed within six months 
and the contention that motions to modify or vacate 
interlocutory decrees should be filed within six months, 
is not complete or satisfactory. 


As a general rule, interlocutory orders and decrees 
remain under the control of, and subject to modifica- 
tion or vacation by the chancellor, until final decree. 
Alabama Hotel Co. v. Mott Iron Works, 86 Fla. 608, 98 
So. 825; 21 C. J. 703, et seq.; 34 C. J. 216; 33 C. J. 1061; 
10 R. C. L. 562; 5 Encye. Pldg. & Prac. 1041, 1042. 


It would therefore, seem reasonable that, generally 
speaking, motions to vacate or modify prior interlocu- 
tory orders upon sufficient grounds might be made by 
a party to a chancery cause at any time before the 
final decree, regardless of the expiration of the term 
at which rendered, or of the six months period within 
which a separate appeal could have been taken (21 
C. J. 705), excepting, perhaps, that as to such interloc-- 
tory orders and decrees as are in some respects final in 
their nature, such as orders providing for judicial sales 
of part or all of the subject-matter of the suit made 
during the pendency of the cause, upon the basis of 
which the rights of innocent third parties have been 
created, the rules as to the grounds for the motion 
would be more strict, and would have to negative laches 
or neglect. 21 C. J. 711, 715. 

While no rigid rule seems to have been laid down by 
the authorities prescribing the time within which a 
motion to vacate an interlocutory order or decree of 
sale should be made, the authorities hold that such 
a motion must be made seasonably, and if it is unrea- 
sonably delayed, relief may be refused, or acquiescence 
in the sale presumed, unless no intervening rights have 
attached, or the motion to vacate is made by a pur- 
chaser upon grounds recognized as legally sufficient. 
35 C. J. 109. As was said in Powder v. Cheeves, 90 
Ala. 117, 7 So. 512; “Reasonable diligence, as well as 


good faith should be rigorously exacted from parties | 


seeking the disturbance of judicial sales, and the de- 
struction of titles derived from them; and whether 
there has been reasonable diligence must depend upon 
the particular circumstances, whether they are such 
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as may have induced inaction, or aught to have quick- 
ened vigilance and action. * * There cannot be a time 
definitely settled within which parties must report to 
a judicial proceedings for the purpose of vacating the 
sale. The proceeding is of an equitable nature, de- 
pendent upon equitable principles, and is not capable of 
being controlled by fixed, inflexible rules—there must 
not have been laches operating injuriously to others; 
and there must not have been such unexplained ac- 
quiescence for a considerable period, with full know- 
ledge of all the facts, as would afford cogent evidence 
of a waiver and abandonment of the right, if it be not 
the equivalent of a positive act of confirmation or re- 
lease.” 

While mere inadequacy of price may not alone be 
sufficient in itself to justify setting aside a judicial 
sale, if the inadequacy be so gross as to shock the con- 
science, it may afford cause for vacating the sale, 
especially when connected with, or shown to result 
from, mistake, accident, surprise, misconduct, fraud, 
or irregularity. Marsh v. Marsh, 72 Fla. 142, 72 So. 
638; Lawyers Coop. Pub. Co. v. Bennett, 34 Fla. 320, 
16 So. 185. See also in this connection Phillips v. 
Howell, 81 Fla. 380, 88 So. 126; Peoples Realty Co. v. 
Southern Colonization Co., 78 Fla. 618, 83 So. 527; 
Welborn v. Welborn, 47 Fla. 348, 36 So. 61. 


Appellants cite the case of Stribling v. Hart, 20 
Fla. 235. In that case, after a decree pro confesso 
had been taken, and a final decree rendered thereon, 
which had become absolute by reason of the expiration 
of the twenty day period allowed by the statute (3158, 
Rk. G. S.) for motion to open such decree, a motion was 
made a few days later to set aside the final decree 
and the order taking the bill as confessed, and for leave 
to answer the bill. This motion was granted by the 
court and the defendant given fifteen days in which to 
answer. This court held that after the exipration of 
the twenty day period, such degree became as final 
and absolute as if it had been rendered in term time, 
and the term had expired. The question was whether 
such decree could be set aside upon motion made after 
the expiration of the twenty day period. While the 
court held that the lower court was in error in setting 
aside the final decree, it was held that, where sufficient 
grounds existed, such a motion, for the setting aside 
of a final decree, might be made and form the basis 
for the relief prayed. 

While we are here dealing with a motion made in 
a cause apparently in fieri, and before final decree, to 
set aside an interlocutory decree of sale, the principle 
laid down in the case cited, regarding the sufficiency of 


the grounds of such a motion, are doubtless to some - 


extent applicable to the motion here under considera- 
tion. 21 C. J. 705. While holding in the Stribling 
case that such a motion was the proper means by 
which the decree might be opened and a defense upon 


the merits let in, it was said by this court that 
to open such final decree would not be exercised 
where the defendant had been guilty of neglect and 
failure to give attention to the process of the court. 
It was also held that, “without the existence of 
strong and unavoidable circumstances excusing such 
neglect and laches, the decree should not be opened. 
Such power should not be exercised upon a mere 
desire to let in a defense upon the merits. The facts 
established must show deceit, surprise or irregularity 
in obtaining the decree; that the defendant had acted 
bona fide, and with reasonable diligence, and has a 
meritorious defense, and the facts constituting such 
defense must distinctly and satisfactorily appear,” etc. 
See also in this connection Gainesville v. Johnson, 59 
Fla. 459, 51 So. 852; Roebuck v. Batten, 64 Fla. 424, 
59 So. 942; Malone v. Meres, 109 So. 677, 683 and cases 


cited; Philips v. Howell, 81 Fla. 380, 88 So. 126; Rice 


v. Cummings, 51 Fla. 535, 40 So. 889; Friedman v. 
Rehm, 43 Fla. 330, 31 So. 234; 21 C. J. 705-6. 


The motion to vacate the orders of sale and of con- 
firmation complained of in this case appear to measure 
up to the requirements of this rule. 


Appellees contend that appellants should have pro- 
ceeded in the court below only by petition, rather than 
by motion. This point is not well taken. Appellants 
could have proceeded by petition, but motion in writing 
was also permissible. Marsh v. Marsh, supra. “There 
are no precise boundaries between motions and pe- 
titions. The latter merely amount to motions in writ- 
ing. Most things which may be moved for, may also 
be obtained on petition, whether as a matter of course 
or upon notice.” Whitehouse, Equity Practice, sec. 
205; 21 C. J. 705. “The principal distinction between 
motions and petitions lies in the fact that motions may 
sometimes, if not always, be made orally, while a 
petition is always in writing. So also motions can 
usually be made only by a party to the record, while 
petitions may be presented by strangers.” 14 Encyc. 
Pldg. & Prac. 74, 75. It was at one time considered 
that a motion was only available in cases not ended; 
that after final decrees, or judgment, some other 
method would have to be resorted to. But the remedial 
scope and use of motions has been very much enlarged 
under modern practice. 14 Encyc. Pldg. & Prac., 75, 
76; 15 R. C. L. 716. 

While a motion was a proper method of obtaining 
the vacation of the orders of sale and confirmation, 
the length of time which had elapsed before such 
motion was filed was such as to require a very strong 
showing in order to overcome the presumption of 
laches and neglect arising therefrom. We are of the 
opinion, however, that the facts alleged in the motion 
are sufficient in this respect. At the time the petition 
was filed for an order for the sale of this land in Oc- 
tober, 1923, it is alleged that nothing had been done 
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in the case for about six years. Rule 1 of Chancery 
Practice required the court to dismiss this case after 
the lapse of three years, “unless otherwise directed 
for good cause shown.” These defendants, appellants 
here, therefore had cause after six years to believe 
that the suit had been abandoned or dismissed. They 
were non-residents. They alleged that they acted with 
due promptness and diligence as soon as they learned 
of the action of the court in ordering the sale of the 
lands back in 1923, by filing the said motion to vacate 
in April 1926. 

Our conclusion is that the only ground of the mo- 
tion to dismiss this appeal which is well founded is the 
failure of the appellants to make the purchaser at the 
sale, sought to be vacated in the court below, a party 
as hereinbefore pointed out, but this requires the dis- 
missal of the appeal, with leave to the movants to 
amend their motion in the court below so as to conform’ 
to the principles laid down in this opinion. 


Appeal dismissed. 
ELLIS, C. J., and STRUM, J., Concur. 


WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 14, 1927. 


Ollinger Baggett, 
Plaintiff in Error, 
Vv. Okaloosa County. 
The State of Florida, 
Defendant in Error. 
PER CURIAM. 

Plaintiff in error was convicted of arson and sen- 
tenced to four years in the State Prison. There were 
four defendants jointly indicted. All were convicted, 
but a new trial was granted to two. The only assign- 
ment of error insisted upon is based upon the denial of 
the motion for a new trial as to plaintiff in error. 

We cannot see that it would serve any useful pur- 
pose to discuss the testimony, which was very meager, 


‘vague and unsatisfactory. Suffice it to say that a 


careful study of the testimony convinces us that it con- 
tains no proof of guilt. While the evidence raises 
a suspicion that plaintiff in error may have been guilty, 
it amounts to no more. The law presumes that he was 
innocent, and the burden was upon the State to over- 
come this presumption by introducing’ evidence show- 
ing his guilt beyond a reasonable doubt. In our opinion 
this was not done. The jury must have based its ver- 
dict on something outside of the evidence. Our con- 
clusion is that this youth of eighteen should not be sent 
to the penitentiary on the testimony adduced, and that 
the learned trial judge erred in denying the motion for 
new trial. 

Reversed. 

ELLIS, C. J., and STRUM and BROWN, J. J., Con- 


cur in the Opinion, filed July 14, 1927. 


A. Pope, 
Plaintiff in Error, 
Vv. Walton County. 
State of Florida, 
Defendant in Error. 
BROWN, J. 

This plaintiff in error was convicted under the first 
count of an information charging that he had unlaw- 
fully removed or cause to be removed from Walton 
County, Florida, a certain Ford automobile in his pos- 
session, which was subject to a certain conditional sale 
contract made by him with the R. C. Waldon Auto Com- 
pany, under which the title was retained by the vendor, 
not then and there having the written consent of such 
vendor for such removal. 


The information charged an offense under Section 
5202 Revised General Statutes 1920 as amended by 
Chapter 9288 of the Laws of 1923. This Statute makes 
it a criminal offense for any one to remove from the 
county where the contract was executed, without the 
written consent of the party retaining the title, any 
personal property in his possession subject to a con- 
ditional sale contract under which the title is retained 
by the vendor. This statute was held constitutional 
in State ex rel. Lanz v. Dowling, Fla. 110, South. 
Rep. 522. 

The evident purpose of this Statute was to protect 
the right and opportunity of the vendor in case of de- 
fault to repossess the property in his own county, 
where the contract was made, by preventing a change 
of the situs of such property to some other county or 
state without the written consent of the vendor. It is 
not every moving of personal property across a county 
line which would constitute a change of situs in viola- 
tion of the Statute. The Statute must be given a sen- 
sible and reasonable construction, so as to effectuate 
the legislative intention without leading to absurd and 
unintended results. It is true that under the Statute 
it is not necessary to prove that the removal was made 
with the intent to defraud. Proof of intent is not re- 
quired. But it was not the legislative purpose to put 
undue and unnecessary restrictions upon the use of 
personal property sold under conditional sale contracts. 

As applied to automobiles, which are made and used 
for rapid and convenient transportation from place to 
place for purposes of both business and pleasure, it 
certainly was not the intention of the legislature to 
absolutely limit their use, where bought on conditional 
sale, to one county, so as to prevent the purchaser 
from making merely a temporary trip or trips into 
another county. Such temporary going out of and re- 
turning into the county does not effect any such change 
in the situs of the property as would prejudice the ven- 
dor’s rights. It was the situs, rather than the reason- 
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able use, of the property which the legislature intended 
to restrict. 


However, there was no error in the failure of the 
court to charge on this feature of the law in this case, 
as here it appears that the defendant purchased the 
car in Walton County and took it to his home in an- 
other county, where, after default in the deferred pay- 
ments, the car was found. The defendant testified, 
or offered to testify, that this was done with the 
knowledge and oral consent of the vendor’s agent; 
through whom the sale to him was made. The Statute 
requires written consent; so the court was correct in 
excluding such testimony. 

But it appears that the defendant had the written 
consent of the vendor, in the contract of sale itself, 
to drive or use the car anywhere he saw fit so long as 
he did not remove the same from this State. 
tract, among other things, provided that if the pur- 
chaser removed the automobile from this State, with- 
out the written consent of the vendor, the vendor was 
no longer bound by the contract and that the vendor 
might retain all payments made as rent for the use of 
the property; also, that if there was default in pay- 
ment or violation of the conditions of the agreement, 
the vendor should have the right to take immediate 
possession of the property, with or without legal pro- 
cess, and that the title was retained in the vendor until 
the full purchase price had been paid. 


We think this contract would give the average man 
to understand that he had the seller’s consent to drive 
the car anywhere he saw fit so long as he kept within 
the State of Florida. The only restriction made by 
the contract upon the right of removal on the part of 
the purchaser was that relating to removal out of this 
State, which would terminate the contract as to the 
vendor and give him the right to repossess the property 
and retain all payments made as rents. 

It is a familiar rule, in the construction of contracts, 
that the expression in a contract of one or more things 
of a class implies the exclusion of all not expressed, 
although all would have been implied had none been 
expressed. 13 C. J. 537, Harrell v. Durrance, 9 Fila., 
490. This rule should be liberally applied in behalf of 
accused when charged with an act not malum in se 
but merely malum prohibitum and where the crimin- 
ality vel non depends upon whether the act done was 
done with or without the consent of another party, 
with whom the accused stands in contractural rela- 
tions, and the question of consent turns upon the con- 
struction of the contract between the parties. 


There is another rule which would require that this. 


contract be liberally construed on this point in behalf 
of the accused. That is, the rule that, in case of 
doubt, a written contract should be interpreted the 
more strictly against the party who has drawn the con- 
tract, and where doubt exists as to the scope or mean- 


The con- 


ing of a term or clause it will be removed in favor of 
the opposite party. 6R. C. L. 854; Capital City Bank 
v. Hilson, 59 Fla. 215, 51 So. 853. The evidence in 
this case indicates that the vendor drew the contract, 
it being made upon one of his printed forms. We 
conclude therefore that under a proper construction 
of this written contract, the defendant had the written 
consent of the vendor to remove the property outside 
the county and into any othe rcounty so long as he did 
not move it outside this State. 

The verdict was therefore contrary to the evidence 
and the motion for new trial should have been granted. 

Reversed. 

ELLIS, C. J., and STRUM, J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur in the Opinion, filed July 14, 1927. 


Robert G. Holgate and Helen J. Holgate, his 
wife, J. T. Vickery and Helen E. Vickery, 
his wife, and C. E. Chenevert, a single man, 
Appellants, 
Vv. Dade County. 
F. A. P. Jones, 
Appellee. 
PER CURIAM. 

On April 7, 1926, the appellee brought a bill of 
complaint against appellants for the foreclosure of a 
purchase money mortgage on real estate. It is alleged 
that Holgate and wife and Vickery and wife executed 
the mortgage to secure the payment of stated notes 
and reasonable attorneys fees for collection and that 
default had been made in payments which matured 
the mortgage; that counsel had been employed to fore- 
close the mortgage; that subsequent to the mortgage 
the mortgagors conveyed an undivided one half interest 
in the proverty to C. E. Chenevert subject to the 
mortgage. Due enforcement of the mortgage lien is 
prayed. Material portions of the answer of Holgate 
were stricken with leave to amend. The amended an- 
swer of Holgate contains the following: Defendant 
denies “that he became justly indebted to F. A. P. 
Jones, the Complainant, in the sum of Ninety-Seven 
Thousand Five Hundred ($97,500.00) Dollars, because 
of the fraud and deceit practiced on this defendant by 
the complainant, in that the complainant did falsely 
and fraudulently represent to this defendant certain 
present and past facts which were peculiarly within the 
knowledge of this complainant and could not have been 
ascertained by this defendant by investigation, to-wit, 
that the Florida East Coast Railway Company had 
definitely decided to erect its new terminal station 
between 29th and 36th Street, facing along North 
Miami Avenue, and that this information from said 
Railway Company had been given to complainant 
through his agent, Frank J. Powers, by one of the em- 
ployees of said Railway Company who had said in- 
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formation, and as to the truth of this information this 
defendant could not be advised, but solely relying on 
the statements of the complainant as being the truth 
and believing same, he executed said notes and mort- 
gage as alleged in the bill of complaint and paid to the 
complainant, the sum of Thirty-Two Thousand, Five 
hundred ($32,500.00) Dollars, and as alleged in Para- 
graph 3 of the bill, the execution of the deed to the 
premises described in the bill of complaint by the com- 
plainant and the execution of the notes and mortgage 
by the ‘defendants, Robert G. Holgate joined by his 
wife, Helen J. Holgate, and John T. Vickery joined by 
his wife, Helen E. Vickery, were one and the same 
. transaction, and that said mortgage is a purchase 
money mortgage and not in the hands of an innocent 
person for value and is an executory contract; and the 
said statements being false and untrue, and known to 
be false and untrue at the time they were made by the 
complainant and his agent, Frank J. Powers, has de- 
frauded this defendant and deceived him in that said 
property is not worth the said sum of money so agreed 
to be paid’ by him to the complainant, but had said 
representations been true and the said Railway Com- 
pany had erected its new station, the property would 
have been worth the value agreed to be paid by this 
defendant to complainant, but since said statements 
were false and untrue, this property is only worth the 


sum of approximately Fifty Thousand ($50,000.00) 
Dollars, and complainant should be estopped from the 


further prosecution of this suit. The answer of Vick- 
ery contains similar averments. Chenevert answered 
“That he neither admits nor denies the allegations 
contained in the bill of complaint, for the reason he is 
without knowledge of all the matters and things 
alleged therein, but demands strict proof thereof. 


And this defendant further answering, denies that 
the complainant is entitled to the relief, or any part 
thereof in said bill demanded, and prays the same ad- 
vantage of this answer if he had pleaded or demurred 
to said bill, and prays to be dismissed with his reason- 
able costs and charges in this behalf most wrongfully 
sustained.” A decree pro confesso was entered against 
Helen J. Holgate and Helen E. Vickery for failure to 
plead answer or demur. 


Motions were made to strike portions of the 
answers of Holgate and Vickery and also the answer 
of Chenevert. The court made the following order. 
“THIS CAUSE coming on this day to be heard upon 
the Motion of the Complainant to strike the second 
paragraph of the Amended Answer of the defendant, 
Robert C. Holgate, and the first, second, third, fourth, 
fifth, sixth, seventh, eighth and ninth paragraphs of 
said answer of said defendant containing affirmative 
relief, and the first, second and third prayers thereof, 
and each of the same severally, and to enter a Decree 
Pro Confesso against the said defendant, and also 


coming on to be heard upon the Motion of the com- 
plainant to strike the second paragraph of the answer 
of the defendant, J. T. Vickery, and the first, second, 
third, fourth, fifth, sixth, seventh, and eighth para- 
graphs of said answer containing affirmative relief, 
and the first, second and third prayers of the said 
answer and also for the entry of a Decree Pro Confesso 
against the said defendant, and the said cause also 
coming on to be heard upon the Motion of the Com- 
plainant to strike the answer of the defendant, C. EF. 
Chenevert, and to enter a Decree Pro Confesso against 
the said defendant, and the same having been argued 
by counsel for the respective parties, and the Court 
being fully advised in the premises and being of the 
opinion that said Answers do not constitute a defense 
to the foreclosure of the mortgage herein involved, it 
is, therefore, upon consideration 


ORDERED, ADJUDGED AND DECREED that 
the Motion of the Complainant to strike the second 
praragraph of the Amended Answer of the defendant, 
Robert G. Holgate, and the first, second, third, fourth, 
fifth, sixth, seventh, eighth and ninth paragraphs of 
said Answer of said defendant containing affirmative 
relief, and the first, second, and third prayers thereof, 
be and the same is hereby granted and the said para- 
graphs of the said Answer be and the same are hereby 
stricken and it is further 

“ORDERED, ADJUDGED AND DECREED that 
the Motion of the Complainant to strike the second 
paragraph of the Answer of the Defendant, J. T. Vick- 
ery, and the first, second, third, fourth, fifth, sixth, 
seventh and eighth paragraphs of said Answer of said 
defendant containing affirmative relief, and the first 
second and third prayers thereof, be and the same is 
hereby granted and the said paragraphs of the said 
Answer be and the same are hereby stricken, and 

“IT FURTHER APPEARING to the Court that 
after said paragraphs have been stricken that the rest 
of said answers admit the allegations of the Bill of 
Complaint filed herein, and that Decrees Pro Confesso 
should be entered against the said Defendants, it is, 
therefore, 

“ORDERED, ADJUDGED AND DECREED that a 
Decree Pro Confesso be and the same is hereby entered 
against the defendants, Robert G. Holgate, J. T. Vick- 
ery, and C. E. Chenevert, each and severally and the 
said Bill of Complaint be and the same is hereby taken 
as confessed by the said defendants, and each and every 
of them, and said cause is hereby directed to proceed 
ex parte insofar as said defendants are concerned. 

“DONE, ORDERED AND DECREED in Chambers 
at Miami, Florida, this 21 day of January, A. D. 1927.” | 

Later the court decreed in favor of the Complain- 
ant against all of the defendants and the latter ap- 
pealed from the final decree assigning as error the 
rulings on the. motions to strike; in granting decrees 
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pro confesso against the masculine defendants; in al- 
lowing attorneys fees without notice to defendants; 
and in rendering final decree. 

The matter quoted above that was stricken defi- 

nitely averred the existence of facts, not opinions, viz. 
that the Florida East Coast Railway Company had 
definitely decided to erect its new passenger terminal 
station between 29th and 36th Streets; that such in- 
formation ‘was peculiarly within the knowledge of 
complainant and could not have been ascertained by 
the defendant by investigation; that as to the truth of 
| this information the defendant could not be advised, 
but solely relying on the statements of the complainant 
as being the truth and believing same defendant exe- 
' cuted the note and mortgage. 
These and other averments of facts are admitted by 
' the motion to strike; and if shown to be true would af- 
fect the equities of the case. 
' the answer of Chenevert does not appear to have been 
specifically granted, though a decree pro confesso was 
rendered against him by the court. 

Reversed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J. Coneur. 

ELLIS, C. J.,. and STRUM and BROWN, J. J., 
Concur in the Opinion, filed July 13, 1927. 


' Kate Havlin Martin, Executrix of 
the Last Will and Testament of 
John H. Havlin, deceased, 

Appellant, 

Dade County. 
H. P. Rother, 
Appellee. 

PER CURIAM. 

This was a suit in equity by a material man against 
the owner to enforce an alleged material man’s lien 
against the real estate and buildings erected thereon, 
as described in the bill of complaint. It does not ap- 
pear that the heirs of John H. Havlin were necessary 
parties to the suit. Title to the land might have been 
in the executrix of John H. Havlin. 

Decree was in favor of the Complainant for the sum 
of $442.54, principal, $95.70 interest and $53.82 as fee 
for Complainant’s Solicitor. 

The record discloses no reversible error except that 
committed by the Chancellor in entering the decree 
for solicitor’s fees. 

That part of the decree allowing fees for com- 
plainant’s solicitor should be reversed upon authority 
of the opinion in the case of Palm Beach Bank & Trust 
Company vs. Lainhart et al, 84 Fla. 662; and Crim et 


. B al vs. Drake, 86 Fla. 470 and cases there cited, and 


should otherwise be affirmed. Chapter 9323 Acts of 
1923 does not cure the unconstitutionality of section 
3525 Rev. Gen. Statutes. The cost of this appeal should 


The motion to strike . 


be taxed against the Complainant, the Appellee here, 
and it is so ordered. 

Reversed in part. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur. 

ELLIS, C. J.. and STRUM and BROWN, J. J., Con- 
cur in the Opinion, filed July 13, 1927. 

STRUM, J., (Concurring). 

The basis of classification involved in Chap. 93238, 
Laws of Florida, Acts of 1923, is distinguishable from 
that involved in the Texas Statute construed and held 
valid in M. K. & T. Ry. Co. v. Cade, 233 U. S. 642; 58 
L. Ed. 1135, both as to the classes of debtors affected 
and as to the amount contemplated and the latter being 
recognized as an element properly considered in de- 
termining the reasonableness of a classification. S. 
A. L. Ry. v. Seegers, 207 U.S. 73. 


Seaboard Air Line Railway Company, 
a corporation, 
Plaintiff in Error, 
Vv. Leon County. 
Gertrude M. Watson, 
Defendant in Error. 
BROWN, J. 

The defendant in error brought suit in the Circuit 
Court of Leon County against the plaintiff in error 
for personal injuries sustained when the automobile 
in which she was riding, and which was being driven 
by her husband, was struck by a car propelled by a 
locomotive of the defendant at a crossing near the 
Union Passenger Depot in Tallahassee. There was a 
verdict and judgment for the plaintiff, and the de- 
fendant railway company took writ of error. 

The defendant demurred to the declaration and also 
moved for compulsory amendment, but the court below 
overruled the demurrer and denied the motion. There 
was no error in the court’s action in this regard. Sea- 
board Air Line Railway Co. v. Good, 79 Fla. 389, 84 So. 
733, and cases cited. 

The declaration alleged that the collision occurred at 
a certain point where the defendant’s line of railroad 
was crossed by a certain public street, there being 
several lines of railroad track at that point, and that 
said public street at said point was a main thorough- 
fare over which passed a heavy traffic in automobiles. 
The defendant interposed the plea of the general issue, 
and several pleas denying that at said point mentioned 
its line of railroad tracks crossed a public street; also 
two pleas of contributory negligence. Plaintiff moved 
to strike the special pleas denying that the place of col- 


lision was at a point where the tracks were crossed by 


a public street, which motion was granted by the court, 
and in the order granting such motion to strike the 
court stated that it was of the opinion “that all matters 
of defense which could be argued or put in issue by 
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said pleas * * * * are fully covered by the first plea 
of not guilty.” If there was error in this action of 
the court, it will be regarded as error without injury, 
because the language of the court’s order shows that it 
would have given the defendant the benefit, under the 
general issue, of any evidence which it might have seen 
fit to introduce in support of the special pleas, but the 
defendant did not offer any. Gainesville & G. R. Co. 
v. Peck, 55 Fla. 402, 46 So. 1019. The testimony intro- 
duced by both parties tended to show that the place of 
the collision was at a point adjacent to the defendant’s 
passenger station where several of defendant’s tracks 
were intersected and crossed by a public street, and de- 
fendant did not attempt to prove that it was not a 
street. No evidence was introduced by plaintiff to 
show that this street had been opened and established 
in due form of law by the City of Tallahassee, but some 
of the witnesses referred to it as a street, and the 
evidence showed that for some considerable time it had 
been and was used as a street, that numerous vehicles 
passed over it daily, and that it was worked by the city 
employees; and that this use was with the knowledge 
and acquiescence of the defendant, which had made 
rules for its employees to observe when crossing or 
approaching it which recognized its character as a 
public thoroughfare. The evidence thus showing be- 
yond controversy that it was constantly used by the 
public as a street, that the public traffic over it was 
heavy, and there being no evidence to the contrary, we 
must conclude either that it was in fact a street, or 
that, to all intents and purposes, so far as the degree 
of care devolving upon the defendant with regard to 
operating its engines, cars, and trains across said 
thoroughfares were concerned, the court and jury had 
the right to presume that the thoroughfare in question 
was a public street. Elliott on Roads and Street, Sec- 
tions 601, 1155 and note 10; Ivey v. City of Birming- 
ham, 190 Ala. 196, 67 So. 506; Campbell v. City of 
Elkins (W. Va.) 52 S. E. 220, 2 L. R. A. (N. S.) 159. 
Defendant in error contends that these pleas consti- 
tuted a negative pregnant, citing Gould on Pleadings, 
sec. 29; 2 Standard Encyc. of Proc. 57; 21 R. C. L., p. 
560; Ann. Cas. 1917 A, 669. But it is not necessary 
for us to decide this question, for the reasons above 
given. 

The seventh assignment of error is based upon the 
action of the court in sustaining plaintiff’s objection to 
a question put to witness Williamson, “Was it cus- 
tomary to do that?” The witness had just testified 
that the air brake apparatus was not used in short 
switching movements when a car was being moved a 
few feet or yards. He had been cross-examined to a 
considerable extent by the plaintiff with reference to 
the use of air brakes in the movement of regular 
trains, as if the collision in this case had been caused 
by the movement of a regular train as distinguished 


from a short switching movement in the yard. The 
court sustained the objection to this question and the 
defendant excepted. The court cannot be put in error 
for its action in this regard. If a party’s act is in- 
herently negligent, he cannot justify it by showing 
that he was customarily negligent in the performance 
of similar acts. Customary negligence is no justifica- 
tion for the particular negligence complained of. The 
question as framed does not indicate whether it re- 
ferred to the custom of the witness himself, who was 
an engineer, or to the custom of the defendant rail- 
way company, or the custom of railways in general. 
If the question had been asked as to the general custom 
of railroads in that particular, it would have been 
permissable and proper. ‘“‘What usually is done may 
be evidenced of what ought to be done, but what ought 
to be done is fixed by a standard of reasonable pru- 
dence, whether it usually is complied with or not.” 
Texas and Pac. R. Co. v. Behymer, 189 U. S. 468, 47 
L. Ed. 906; Wabash Ry. Co. v. McDaniels, 107 
U.S. 454, 27 L. Ed. 605; 20 R. C. L. 27; 27 R. C. L. 194. 
While in some jurisdictions the ordinary usage or 
custom of the business or occupation is made the test 
of negligence, the weight of authority is that as negli- 
gence is the doing or failure to do what ordinarily pru- 
dent men would do under the same circumstances the 
test of ordinary custom, while relevant and admissible 
in evidence, is not controlling, especially where the 
custom is clearly a careless or dangerous one. 29 Cyc. 
435, and cases cited; George v. M. & O. R. Co. 109 Ala. 
245, 19 So. 784. It would seem to us that the proper 
rule in such a matter would be, in cases where the 
method used was not clearly and inherently negligent 
or dangerous, to admit evidence of the general custom 
of others engaged in the same kind of business or oc- 
cupation, as to the particular method under investiga- 
tion, for the consideration of the jury for whatever 
light it might throw upon the question as to whether 
or not the method used was or was not negligent under 
the circumstances of the particular case, but not to 
any extent whatever as conclusive of the question. 
There is a common-sense and reasonable basis for the 
contention that what is ordinarily and usually done by 
men generally, engaged in the same work, has some 
relevancy to the inquiry as to what an ordinarily pru- 
dent person would do under the same circumstances. 
29 Cyc. 436, and cases cited under note 44. Also, as 
bearing on this question, see S. A. L. R. Co. v. Minor, 
82 Fla. 492, 90 So. 611. Of course, a railway company 
cannot rely upon a custom which is contrary to law or 
its own rules. However, that does not appear to be the 
case here. It might be noted that the Federal Safety 
Appliance Act, and the rules of the interstate Com- 
merce Commission pursuant thereto, regarding the 
use of air brakes on trains, is not construed to apply 


to ordinary switching operations in railroad yards. 
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Richey’s Federal Employers Liability, 2nd Ed., p. 483, 
et seq. United States v. Erie R. Co., 237 U. S. 402, 
59 L. Ed. 1019; U. S. v. C. B. & Q. R. Co., 237 U. S. 
410, 59 L. Ed. 1023; Elliott on Railroads, 3rd Ed., sec. 
1989, 2025. Furthermore, this statute shows on its 
face that it was enacted “to promote the safety of em- 
ployees and travellers upon railroads engaged in inter- 
state commerce.” It can hardly be contended that the 


federal statute was applicable under the evidence in 
this case. 


Under the issue of contributory negligence, we 
do not think that the contributory negligence, if any, 
on the part of plaintiff’s husband, who was driving the 
car, could be imputed to her, or that she was, under 
the evidence, herself guilty of negligence, causing or 
contributing to cause her injury. The plaintiff’s sev- 
enteen year old daughter was riding on the front seat 


with plaintiff’s husband, and plaintiff was on the rear. 


sea, endeavoring to put her baby to sleep, and, to use 
her language, “fixing his bottle at the time,” of the 
collision. The small side curtains were up. She was 
not in a position to observe what was ahead or to the 
side. Plaintiff and her family were merely passing 
through Tallahassee on their way to South Florida and 
she was not familiar with the railroad crossing in 
question. There is no evidence that the driver of the 
car was under the control of the plaintiff, or that she 
had been or was in any way exercising such control. 
There are a great many cases holding that a pas- 
senger in an automobile, having an equal opportunity 
with the driver to exercise his faculties, does not have 
the right to rely wholly on the driver for protection, 
and is obliged to look out for himself in approaching a 
railroad crossing in an automobile, and should warn 
the driver of the approach of a train and prevent him, 
if possible, from driving on the crossing in the way of 
such train. See note with extensive citation of au- 
thorities in 18 A. L. R. 309; also Lambert v. E. M. St. 
Ry. Co. 240 Mass. 495, 134 N. E. 340, 22 A. L. R. 1291, 
and note on page 1294. But there appears to be little 
or no dissent to the proposition that the negligence of 
the husband is not to be imputed to the wife unless 
he is her agent in the matter in hand, or they are joint- 
ly engaged in the prosecution of a common enterprise. 
The mere existence of the marital relation will not have 
the effect to impute the negligence of the husband to 
the wife. 20 R.C. L. 151. Thus in Brubaker v. Iowa 
County, 183 N. W. 690, 18 A. L. R. 303, it was held that 
the mere fact that a man and his wife were journeying 
together in a motor car from one city to another for 
the purpose of changing their abode, with the intention 


on his part to teach and on her part to prepare for’ 


and take a business position, does not constitute their 
journey a joint enterprise so as to impute to her his 
negligence in handling the car. It was also held in 
the same case that a passenger on the back seat of an 


35 


automobile travelling over a road in apparently good 
condition is not bound to pay constant attention to the 
management of the car, or to keep constant look out 
for imperfections in the road. Of course, where the 
action was by the husband in his individual capacity, 
to recover for injuries to his wife, negligence on his 
part which -contributed to the injury affords good 
ground for proper plea. Kokesh v. Price, 161 N. W. 
715, 23 A. L. R. 643. See also Knoxville Ry. & Light 
Co. v. Vanglider, 178 S. W. 1117, L. R. A. 1916 A, 1111. 
It was pointed out by the Supreme Court of Tennessee 
in the last cited case, which contains a very thorough 
review of the authorities, that the rule that the occu- 
pant of the vehicle will be imputed with the negligence 
of the driver has for its basis the English case of 
Thorogood v. Bryan, 8 C. B. 115, but the authority of 
that case has often been denied in other jurisdictions, 
and was finally overruled by the English courts. 


We see no reason why the contributory negligence 
of the husband should be imputed to the wife under 
the circumstances of this case, and this holding is in 
line with the great weight of authority. In spite of 
numerous comments in the public press upon “back- 
seat drivers” among married women whose husbands 
happen to be at the wheels of automobiles, the law con- 
tinues to presume, as was said in the Tennessee case 
cited, that “the husband is not under the control and 
direction of the wife” and that “she is not chargeable 
with the manner of his driving, or in directing how 
the driving shall be done,” as appears in the case at 
bar. “It is not supposed that the wife has charge 
over matters of this kind. She rather relies upon her 
husband, and trusts to his guidance and protection.” 
* * * * However, itis added: “If an adult, while riding 
in a vehicle driven by another, sees, or ought by due 
diligence to see, a danger not obvious to the driver, or 
who sees that the driver is incompetent or careless, or 
is not taking proper precautions, it is his duty to give 
some warning of danger, and his failure to do so is 
negligence. Ordinarily, however, a driver is entrusted 
with caring for the safety of a carriage and its occu- 
pants, and unless the danger is obvious, or is known 
to the passenger, he may rely upon the assumption 
that the driver will exercise proper care and caution. 
We think this rule that the passenger should exercise 
diligence when proper to do so would also devolve upon 
the wife riding with her husband. If the wife should 
see a danger not apparent to the husband, or ob- 
serve that he was about to run into danger it would be 
her duty to notify him, or else she would be chargeable 
with neglect of her own safety, which in some cases 
might bar her right of recovery for injuries received.” 
See also Hazel v. Hoopsten-Danial Motor Co., (IIl.) 
141 N. E. 392, 30 A. L. R. 491. 

The general rule deducible from the majority of 
decided cases is that (where there is no relationship 
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between the driver and the person injured, such as 
principal and agent, or master and servant, which 
would charge the latter with the former’s negligence), 
a person riding in an automobile driven by another, 
even though not chargeable with the driver’s negli- 
gence, is not absolved from all personal care and re- 
sponsibility for his own safety, but is under the duty 
of exercising reasonable or ordinary care to avoid in- 
jury, that is, such care as an ordinary prudent person 
would exercise under like circumstances. But the doc- 
trine of imputed negligence has received small recog- 
nition in this jurisdiction. Porter v. Jacksonville Elec- 
tric Co., 64 Fla. 409, 60 So. 188; Tampa Electric Co. 
v. Bazemore, 85 Fla. 164, 96 So. 297. 


Although the plaintiff was not under the evidence 
chargeable with the contributory negligence of her 
husband, yet if he was negligent in driving the auto- 
mobile upon the track in front of the approaching rail- 
road cars, and this negligence on his part was the sole 
proximate cause of the collision and the resulting in- 
jury, plaintiff would have no right to recover against 
the defendant railway company. 

It is negligence which proximately causes or con- 
tributes to causing the injury or damage which creates 
legal liability. There may be concurrent causes of a 
single injury—concurrent negligence of two separate 
and distinct agencies—which, operating contempor- 
aneously, together constitute the efficient proximate 
cause of the injury inflicted, and without either one of 
which the harm would not have been done. But if two 
distinct causes are successive and unrelated in their 
operation, they cannot be concurrent. One of them must 
be the proximate and the other the remote cause, and 
the law will regard the proximate as the efficient and 
responsible cause, disregarding the remote cause. 22 
R. C. L. 128. In an action for injury alleged to be due 
to the negligence of the defendant, it is no defense that 
the act or omission charged was not the sole and only 
cause of the injury. If the defendant’s act or omission 
was operative at the moment of the injury, he will be 
held liable therefor, although the injurious result was 
concurred in and contributed to by the act of a third 
person, or inevitable accident. The rule is thoroughly 
established that where an injury is the product of the 
combined negligence of two or more persons, such 
persons are jointly and severally liable to the person 
injured, and suit may be instituted against one or all 
of the wrong doers; though the damage would not have 
occured from the negligence of either alone. Starling 
v. City of Gainesville, 106 So. 424, Fla. Benedict 
Pineapple Co. v. A. C. L. Ry. Co., 55 Fla. 514, 46 So. 
732, 20 L. R. A. (N. 8S.) 92n; L. & N. R. Co. v. Allen, 
67 Fla. 257, 65 So. 8, L. R. A. 1915 c, 20n; 20 R. C. L. 
102. 

We think it quite probable from the evidence in 
this case that the negligence of plaintiff’s husband con- 


tributed to causing the collision and resulting injury. 
But, as we have seen, the husband’s merely contribu- 
tory negligence will not be imputed to the plaintiff, 
Whether the husband’s negligence was the sole proxi- 
mate cause of the injury was, under the evidence in 
this case, a question for the jury. There was some 
evidence from which the jury might reasonably have 
inferred that the defendant was also guilty of some 
Negligence proximately contributing to the causation 
of the injury, and if this were true the mere fact that 
the negligence of plaintiff’s husband also contributed 
thereto, would not prevent a recovery. Upon this ques- 
tion, the defendant railway company had the greater 
number of witnesses. The plaintiff, not being in a 
position to observe what happened just before the ac- 
cident, had to rely upon the testimony of her daughter, 
who was seated on the front seat of the automobile, 
and the testimony of a Mr. Tryon, a disinterested 
witness who was standing nearby and observed the 
acident, plaintiff's husband having died just a few 
weeks before the trial of this case. There was a sharp 
conflict in the evidence of these two witnesses for the 
plaintiff and the several employee witnesses for the de- 
fendant upon one or two vital questions of fact, relating 
to the negligence of the defendant. For instance, Miss 
Frost and Mr. Tryon testified that the car which struck 
the automobile (and which was one of three cars being 
pushed by a switch engine) did not commence to move 
until the automobile was almost on the track and too 
late for the driver of the automobile to avoid the 
collision. Most of the witnesses for the defendant 
testified that the cars were moving from a point several 
hundred feet west of the crossing continuously up to 
the time of the accident. There was evidence for the 
defendant that it was a rule of the defendant company 
that all trains should come to a stop before crossing 
this thoroughfare unless the crossing was being 
flagged. Defendant’s witnesses testified that the 
crossing was being flagged on this occasion by two 
employees, but plaintiff’s witnesses denied this. Prac- 
tically all the testimony showed that the driver of the 
automobile was proceeding over the crossing very 
slowly, not over eight miles per hour, and Miss Frost 
testified that as soon as the car on the third track and 
just to the right, commenced, suddenly and without 
warning to move, her father, who was operating his 
automobile in second gear, attempted to shift into 
reverse gear, but that it was too late, and the collision 
resulted. The defendant’s witnesses testified that the 
cut of.the three cars being pushed by the engine was 
moving very slowly and that just before the collision, 
when it appeared that the automobile was going to 
come onto the track, the stop signal was given to the 
engineer and the train was stopped within about eight 
feet, but too late to avoid the accident. That part of 


this eight feet was due to the running out of the slack, 
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the air brakes not being connected up. The automobile 
was crushed by the first car up against the engine 
standing on the adjoining track just east of the cross- 
ing. 

Testimony for the plaintiff showed that plaintiff 
was a kindergarten teacher and had to use her voice to 
a considerable extent in teaching and in leading her 
classes in singing. That the most serious result of the 
accident was an injury to the voice box and vocal cords, 
and the testimony of physicians was to the effect that 
this injury was permanent and would make it imprac- 
ticable for plaintiff to use her voice to any extent in 
singing any more. Plaintiff testified that she had been 
a kindergarten teacher for two or three years, that her 
earnings therefor was $5.00 per month per pupil; that 
she had been able to teach as high as twenty-five pupils, 
but because of the injury to her voice, in her last ven- 
ture in kindergarten teaching, during the month of Oc- 
tober preceding the trial, she had been only able toteach 
some ten or more pupils. This would indicate a mone- 
tary loss of $75.00 per month for an average of six 
months, or $450.00 per year, while the income of the 
verdict of $12,000.00 at the legal rate amounts to 
$960.00, or double the amount of such tangible mone- 
tary loss, besides leaving the plaintiff the principal 
sum intact. 

In addition to the injuries above mentioned, the 
testimony showed that plaintiff suffered the breaking 
of three ribs, laceration of one ear, and other bruises 
and cuts; that she suffered much pain and was in the 
hospital for several weeks, and that since the accident 
her voice had been impaired so as to make talking for 
any considerable period of time very fatiguing; and 
that the tone of her voice was not natural, and that she 
has not been able to perform her usual household 
duties as efficiently as before. 

In charging the jury, the court failed to specify 
that the future diminution of plaintiff’s earning ca- 
pacity should be reduced to its present value. Upon 
the question of compensation, the court charged the 
jury as follows: “Gentlemen of the jury, the measure 
of damages is the compensation that the plaintiff is 
entitled to recover to compensate her for the injury 
suffered by her, the pain and suffering undergone by 
her, and the diminution, if any, in her earning capacity, 
both in the past, present and future, if you find that 
the plaintiff is entitled to recover, and it is only dam- 
ages that will compensate her that you should award 
her in the event you find for the plaintiff.” 

This charge was excepted to by defendant and is 
assigned as error. This charge is good as far as it 
goes, but it omitted one element which was not sup- 
plied in any other portion of the court’s charge to the 
jury, and the omission of which had a tendency to mis- 
lead the jury as to the amount properly recoverable 
for damaged earning capacity. This court has laid 
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down the rule that, “In cases where a plaintiff’s pros- 
pective losses in the future during his life expectancy 
from the diminished earning capacity consequent upon 


his injuries is made a ground of recovery, the jury 


should be instructed that in estimating such prospec- 
tive future damages resulting from the diminished 
earning capacity, they should reduce such damages 
to their present value, and that such present value 
thereof only should be included in their verdict.” See 
opinion of Mr. Justice Taylor in F. E. C. Ry. Co. v. 
Lassiter, 58 Fla. 234, 50 So. 428, 19 Ann. Cases 192; 
also Duval v. Hunt, 34 Fla. 85, 15 So. 876, and Jackson- 
ville Electric Co. v. Bowden, 54 Fla. 461, 45 So. 755. 

One of the grounds of the motion for new trial 
was that the verdict was excessive. Under the evi- 
dence in this case we think that this ground had merit. 
After a careful consideration of the record, we have 
reached the conclusion that if the plaintiff in the court 
below will enter a remittitur of 25% of the verdict and 
judgment in her favor, thus making the amount of the 
judgment $9000,00 instead of $12,000.00, the judgment 
of the court below, as thus modified, will stand af- 
firmed; otherwise, the judgment will stand reversed 
for a new trial. And it is so ordered. 

ELLIS, C. J., and STRUM, J., Concur. 

WHITFIELD, P. J., and BUFORD, J., Concur in the 
Opinion, filed August 1, 1927. 


S. L. Fulghum and Union 
Indemnity Co., 
Plaintiffs in Error, 
v. Escambia County. 
The State of Florida for the use 
of The Citizens Peoples National 
Bank of Pensacola, Florida, 
Defendant in Error. 
ELLIS, C. J. 

This case is here on writ of error to a judgment in 
favor of the defendant in error, plaintiff below, against 
S. L. Fulghum and Union Indemnity Company. 

S. L. Fulghum had entered into a contract with the 
State of Florida through the proper agency to con- 
struct or improve a certain road from Pensacola to 
Roberts, in Escambia County. Fulghum executed a 
bond, with the Union Indemnity Company as surety 
and the State of Florida as obligee, binding himself 
among other things, to: “promptly pay all just claims 
for damages for injury to property and for labor and 
materials, incurred by said ‘principal’ in or about the 
construction or improvement contracted for.” 

In the case of Fulghum, et al. v. State, Fila. =; 
109 South Rep. 644, this Court held that such condition 
met the requirements of the statute and afforded pro- 
tection to persons supplying labor and materials in the 
prosecution of public works. See Sec. 3533 Revised 
General Statutes, 1920. 
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In the performance of his contract Fulghum be- 
came indebted for materials and labor. For materials 
he became indebted to Escambia Sand & Gravel Cor- 
poration in the sum of ten thousand four hundred and 
forty-three and 50/100 dollars; Roquemore Gravel 
Company in the sum of one thousand seven hundred 
and two and 40/100 dollars; Edward Campbell in the 
sum of two thousand and sixty-five and 75/100 dol- 
lars; W. R. Taylor and Company in the sum of twenty- 
five thousand five hundred and eighty and 65/100 dol- 
lars; and to Truscon Steel Company in the sum of five 
hundred and seventy dollars—making a total of forty 
thousand two hundred and ninety and 30/100 dollars 
—and to numerous laborers in the sum of thirty-seven 
hundred and thirty-four and 38/100 dollars. These 
items of indebtedness ranged from fifty cents to forty 
dollars in amount for labor performed from the week 
ending October 6, 1923, to the week ending November 
23, 1923, which was Friday. There were some two 
hundred and ninety items on the bill of particulars on 
this account, many names appearing on each week’s 
pay roll. 

These accounts, as alleged, were all assigned to the 
Bank before the commencement of the action, which 
was brought by the Bank in the name of the State 
against the Surety Company and Fulghum for the 
recovery of the amount alleged to be due. The declara- 
tion does not allege that any one of the various credi- 
tors of Fulghum nor the Bank made application to the 
Treasurer of the State or other public authority having 
charge of the work for a copy of the contract and 
bond, nor that any of them made affidavit that labor or 
materials for the prosecution of the work had been 
supplied by them and payment for which had not been 
made. The statute provides that upon complying with 
this requirement such persons shall be furnished with 
a certified copy of the contract and bond ‘‘upon which, 
said person, or persons, supplying such labor and ma- 
terials, shall have a right of action, and shall be au- 
thorized to bring suit in the name of the State of 
Florida,” for his or their use and benefit against the 
contractor and sureties. Section 3533, supra. 

Fulghum and the Union Indemnity Company de- 
murred to the declaration and the same was overruled. 

After this order was made the plaintiff, by leave 
of the court, amended its declaration by adding five 
counts. These additional counts merely dealt severally 
with the claims of the material men and corporations 
for materials furnished, each claim forming the basis 
of one count. 

The original declaration contained two counts. In 
the first the claims of the material men were grouped 
and in the second all the claims of persons for labor 
were grouped. 

Prior to the amendment the defendant moved the 
court to require the plaintiff to amend the counts by 


making each claim the basis for a separate and distinct 
count. No action was taken on this motion and the 
defendants on April 7th interposed twenty-five pleas. 

The plaintiff demurred to the twenty-third, twen- 
ty-fourth and twenty-fifth pleas, which demurrer was 
sustained. These pleas were originally pleaded as de- 
fenses on “equitable grounds” and by leave of the 
court those words were stricken from the pleas.” 

The record then recites that on June 16th following, 
the defendant “filed pleas number 26, to 36 inclusive.” 
They are all copied in full in the transcript. 

The plaintiff again demurred to pleas numbered 
twenty-three, twenty-four and twenty-five as they 
stood after striking the words “‘on equitable grounds” 
from each. It also demurred to pleas numbered twen- 
ty-six, thirty-two, thirty-three and thirty-four. This 
demurrer was also sustained. Pleas numbered thirty- 
fhree and thirty-four were first filed as pleas on 
equitable grounds and after demurrer sustained the 
words “on equitable grounds” were by leave of the 
court stricken and they were again demurred to and the 
demurrer sustained. 

Then, on September 3rd following, the defendant 
interposed pleas numbered thirty-seven to forty-two 
inclusive. These were pleas to the second count of the 
declaration. They were pleas of never indebted; never 
promised; payment; denial of assignment of claims to 
the Bank; denial of ownership by the Bank of the 
claims and denial that the claims were for labor per- 
formed by the plaintiff’s assignor. 

Then followed replications to all pleas except those 
numbered three, five, eight, twelve, sixteen, twenty, 
twenty-three, twenty-four, twenty-five, twenty-six, 
thirty-two, thirty-three, thirty-four, and thirty-seven, 
thirty-eight, thirty-nine, forty, forty-one, and forty- 
two; the first series from three to twenty inclusive 
having been stricken on motion, the second series 
from twenty-three to thirty-four inclusive having gone 
out on demurrer and the third series from thirty-seven 
to forty-two, being pleas to the second count, not being 
replied to at all. 

At the end of this logomachical sparring the parties 
went to trial on pleas numbered one, two, four, six, 
seven, nine, ten, eleven, thirteen, fourteen, fifteen, sev- 
enteen, eighteen, nineteen, twenty-one, twenty-two, 
twenty-seven, twenty-eight, twenty-nine, thirty, thirty- 
one, thirty-five, thirty-six, thirty-seven, thirty-eight, 
thirty-nine, forty, forty-one, forty-two to the second, 
third, fourth, fifth, sixth and seventh counts of the 
declaration; the first count having been withdrawn. 

The issues thus presented by all the above num- 
bered pleas being simply whether the debt was due; 
whether the claims or any part thereof, had been paid; 
and whether the bank owned them. 

Upon the completion of the testimony the “Court, 
on motion of the plaintiff, directed the jury to render 
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their verdict in behalf of the plaintiff.” A general the material men without giving notice to the surety 


verdict for the plaintiff was rendered in the sum of 
$36,051.48, “with interest from date of suit.” Judg- 
ment was thereupon entered for the total sum of 
$38,591.11, which included interest in the sum of 
$2,539,63. 

The claims set forth in the first count which by 
the amendment became the third, fourth, fifth, sixth 
and seventh counts, amounted to a total of $40,290.30 
and that of the second count to the sum of $3,734.38, 
or a total sum of $44,024.68. 

To this judgment the defendants took a writ of 
error. 

The claims which formed the basis of the fourth, 
fifth and seventh counts amounted respectively to 
$1,702.40, $2,065.75 and $570.00 according to the bill of 
particulars, while the total of claims forming the basis 
of the second count amounted to $3,734.38 or a greater 
sum than the amount of the claims forming the basis 
of either the fourth, fifth or seventh counts; and 
nearly equal to their total. But the amount of the 
verdict was determined by the court’s directions to 
the jury which were that certain items of the Edward 
Campbell account, fifth count, certain items of the 
pay roll accounts, second count, and certain items from 
the W. R. Taylor and Company accounts, sixth count, 
were to be eliminated. Thereupon the attorneys for 
the respective parties under the court’s ruling agree 
that the verdict should be for the amount stated. 

While there was no replication or similiter filed by 
the plaintiff to the pleas numbered from thirty-seven 
to forty-two inclusive it was not error to submit the 
cause as made by the second count to the jury. See 
Knight v. Empire Land Co., 55 Fla. 301, 45 South. Rep. 
1025; Carlton-Moore Co. v. Vanderipe, 80 Fla. 512, 86 
South. Rep. 346; Sec. 2812 Revised General Statutes, 
1920. 

There are sixty-four assignments of error. 

Assignments numbered four, seven, thirteen and fif- 
teen are based upon the order sustaining the demurrer 
to pleas numbered twenty-three and thirty-four before 
and after amendment. These pleas, almost identical in 
language, present the same defense to the third, fourth, 
fifth, sixth and seventh counts of the amended declara- 
tion. 

The pleas are very lengthy but they need not be set 
out in full. They present the question: whether the 
Surety Company in this action is liable on the bond to 
the plaintiff who, being the creditor of the contractor 
upon obligations for which the Surety was not liable, 
received the payments made by the owner (The State 
Road Department) to the contractor on the construc- 
tion work and devoted such payments to other obliga- 
tions of the contractor to the Bank for which the surety 
was not liable, at the same time paying the bills for 
materials and taking asisgnments of such bills from 


of such proceeding. 


In other words, the Surety Company was obligated 
to make prompt payments to all material men for 
materials furnished in the construction of the road to 
the contractor, under conditions prescribed by the 
statute, which were that affidavits submitted by the 
material men to the State Road Department should be 
made showing that materials had been furnished and 
payment therefor had not been made. That the Bank, 
which was creditor of the obligor upon obligations for 
which the Company was in no wise surety, received 
the payments upon the contract from the owner and, 
not permitting such payments to come into possession 
of and under control of the contractor but requiring the 
same to be subject to the control of the Bank, applied 
such payments to the obligor’s said indebtedness to the 
Bank ; advanced other sums in payment of the material 
men; took assignments of their accounts; charged the 
sums so advanced to the contractor; and thus kept the 
work on the road going on while it obtained other pay- 
ments from the State Road Department, which were 
applied to debts of the contractor on other accounts, 
meanwhile not advising either surety or “owner” that 
the claims for material were not being paid by the 
contractor. 

This proceeding, as the plea avers, occuring when 
the contractor was in failing financial circumstances 
unable to continue operations if the claims for material 
and labor had not been promptly paid, all of which was 
konwn to the Bank which held a mortgage upon the 
contractor’s machinery, tools and road equipment to 
secure debts due by him to the Bank on other transac- 
tions, as well as for sums advanced to carry on the 
road work. The Bank also knew of the terms of the 
contract authorizing the State Road Department to 
withhold any part of the money to be paid under the 
contract in the event the contractor failed to promptly 
make payments to all persons supplying materials and 
labor. The Road Department being at all times furn- 
ished with estimates by the engineer in charge of the 
amount of work done and the value of it and payments 
were made on such estimates. By this practice, it was 
averred, the Bank collected its secured and unsecured 
debts against the contractor while holding open the 
assigned claims for material and labor which it seeks 
by this proceeding to collect from the Surety Company. 

If the averments of fact set out in the plea are true 
they present a situation waich might be termed on the 
Bank’s part shrewd business, according to some stan- 
dards, but with little or none of the elements of frank- 
ness and fairness. 

By that procedure the Bank kept the State Agency 
uninformed as to payments required to be made for 
material and labor used on the public work which is 
the spirit and sole purpose of the statute under which 
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this action is brought. It prevented the State Agency 
from exercising its discretion under the terms of the 
contract of withholding money upon the report of 
engineers in charge to pay material men and laborers. 
It made it impossible for the material men and laborers 
themselves truthfully to make affidavits that their 
claims for material and labor had not been paid. It 
deprived the surety of the means at its hand afforded 
by the contract of informing itself as to the facts and 
taking the necesary steps which diligence would sug- 
gest to protect itself and secure the prompt payment 
of all claims. It prevented the State Agency from re- 
quiring the contractor to make prompt payment of such 
claims. In all of which the surety had a material in- 
terest because it had obligated itself to the prompt 
payment of the claims. The Bank’s procedure resulted 
in procuring an extension of time for the payment of 
claims beyond what could be deemed to be a prompt 
payment and that by a species of deception or disin- 
genuousness to the surety’s injury and its own advan- 
tage. 

As the purpose of the Act under which this action 
was brought was obviously the protection of material 
men and laborers who supply materials and labor in 
the construction of public works upon which they could 
have no lien, the State through its agencies being con- 
cerned in a proper and beneficial working of the plan 
to the end that the claims for material and labor should 
be promptly paid, and not that the Act may be dis- 
torted into an instrument for shrewd manipulation to 
the injury of the sureties on the bond, we are of the 
opinion that the pleas were a valid, legal defense in 
that they set up an unlawful, unauthorized, invalid, 
extension of the time for payment of the claims which 
the surety was obligated to meet promptly, and that 
through the practice of deception to the injury of the 
surety and intended benefit of the plaintiff. 

We think the authorities cited in the brief of the 
plaintiff in error are applicable and are in support of 
the validity of the plea. See United States Fidelity & 
Guaranty Co. v. United States, 191 U.S. 416, 24 Sup. 
Ct. Rep. 142, 48 L. Ed. 242; Chaffee v. United States 
Fidelity & Guaranty Co., 128 Fed. 818; United States 
v. American Bonding & Trust Company, 89 Fed. 921; 
21 R. C. L. 987—1000; 32 Cyc. 214. 

There is no question of equity involved nor the ap- 
plication of payment by the contractor. 

The statute under which this action was brought, 
Chapter 6867 Laws of Florida 1915, Section 3533 Re- 
vised General Statutes, was apparently taken from an 
act of Congress of August 13, 1894, (28 Stats. at Large 
278, Chap. 280 U. 8S. Comp. Stats. 1901 p. 2523) al- 
though the title of the latter Act was very greatly en- 
larged in the enactment of the Florida Act. This 
Court has held that the title is a part of the Act and 
should be so construed. See Ex parte Knight, 52 Fla. 
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144, 41 South. Rep. 786, 120 Am. St. Rep. 191. That 
a statute adopted from another State brings with it its 
judicial construction. See Duval v. Hunt, 34 Fla. 85, 
15 South. Rep. 876; A. C. L. Ry. Co. v. Beazley, 54 
Fla. 311, 45 South, Rep. 761. 


The legislature may make the title to an Act as 
“restrictive as it pleases, and where one is so framed 
as to indicate that certain matters naturally connected 
with or germane to the subject, generally considered, 
are not to be treated of in the bill, it is misleading as 
to any legislation on such matters.” See State ex rel.., 
Gonzalez v. Palmes, 23 Fla. 620, 3 South. Rep. 171; Ex 
parte Knight, supra; Carr v. Thomas, 18 Fla. 736; 
State ex rel. Attorney General v. Green, 36 Fla. 154, 
18 South. Rep. 334. 

The case of United States Fidelity & Guaranty Co. 
v. United States for the benefit of Bartlett, 231 U. S. 
237, 34 Sup. Ct. Rep. 88, 58 L. Ed. 200, decided in 1913, 
is authority for the proposition that the claims of la- 
borers supplying labor in any public work may be 
assigned to another and the action may be brought on 
the bond in favor of the assignee. The court held 
that under the peculiar circumstances of that case the 
transactions were such as to consummate the assign- 
ment to Bartlett. The title of the Federal Act was; 
“An Act for the Protection of Persons Furnishing 
Materials and Labor for the Construction of Public 
Works.” The Florida Act has a title very much longer 
which this Court, in the Case of McCrary Co. v. Dade 
County, 80 Fla. 652, 86 South. Rep. 612, said stated 
the real purpose to be: to provide that “suit may be 
brought in the name of the obligee in said bond for 
the use and benefit of any person, firm or corporation 
who shall have furnished any labor or material in the 
prosecution of said work.” 

It may have been the purpose of the legislature to 
restrict the beneficient provisions of the Act to the 
persons who actually supply the materials and labor. 
There was no necessity to use those words in the title 
which could have been in the words of the title to the 
Federal Act. The use of them therefore was for a 
specific purpose, and the only conceivable purpose was 
to prevent an unfair and quasi deceitful use of the 
Act’s beneficient provisions as a debt collecting instru- 
ment in behalf of general creditors of the contractor. 
Whether such was the legislative purpose or not, the 
language in the title is persuasive of the doctrine an- 
nounced by the Supreme Court of the United States in 
the case of United States Fidelity & Guaranty Co. v. 
United States, 191 U. S. 416, 24 Sup. Ct. Rep. 142, 48 
L. Ed. 242, decided in 1903, to which reference is above 
made. That case holds; that while the rule of stric- 
tissimi juris ought not to be extended to contracts not 
within the reason of the rule and that a contract of 
this character where the bond is underwritten by a 
corporation which has undertaken for a profit to in- 
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sure the obligee against a failure of performance on the 
part of the principal obligor should be liberally inter- 
preted in favor of the sub-contractor, yet it should not 
be extended to cases of fraud or unfair dealing on the 
part of a subcontractor, or to cases not otherwise 
within the scope of the undertaking. 

If the contention of the defendants in error was 
sound it would follow that by just such an arrange- 
ment as may be inferred from the averments of the 
plea existed between Fulghum and the Bank, those two 
could by the simple method of a book entry shift the 
entire burden of paying for all materials and labor used 
in the construction of a public work to the surety on 
the bond while all payments made by the State are 
applied on other debts due by Fulghum to the Bank. 
It may be true that the surety voluntarily places itself 
in such danger for a consideration but if such is its 


risk it has the right to insist that the risk be not in-- 


creased by any unfair practice or system of conceal- 
ment by which the fact is suppressed and both the 
State and the surety are kept in ignorance of the diver- 
sion of the funds. 

As there was error in sustaining the demurrer to 
the plea the judgment should be and is hereby reversed. 

STRUM and BROWN, J. J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J.. Concur in the Opinion, filed August 1, 1927. 


William B. Henderson and 
Thomas Costello, 

Plaintiffs in Error, 

Vv. Hillsborough County. 

State of Florida, 

Defendant in Error. 
BROWN, J. 

STATEMENTS OF FACTS 

Plaintiffs in error were convicted on July 29, 1926, 
in the Circuit Court for Hillsborough County, of mur- 
der in the first degree and sentenced to death by elec- 
trocution. The case is before us for review upon writ 
of error sued out in November, 1926, the transcript be- 
ing filed in this court January 27, 1927. Pursuant to 
request, oral argument was granted and the case was 
argued orally before this court on April 26, 1927. 

There are thirty-eight assignments of error, a con- 
siderable portion of which have been abandoned. 

At about nine o’clock on the night of May 11, 1926, 
two men entered La Florida Restaurant, fronting on 
Fourteenth Street at the corner of Eighth Avenue in 
the City of Tampa, rifled the cash register and shot 


and killed Antonio Regueria, one of the proprietors. 


Besides the deceased there were in the restaurant at 
the time S. Garcia, a partner of the deceased; Jose 
Regueria, son of the deceased and acting as manager 
of the restaurant; Lopez and Flores, waiters; Martinez, 
the cook; and two guests. Another guest, F. R. Whey- 
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land, a local newspaper man, had just left the restaur- 
ant and gone to his automobile across Fourteenth 
Street, which Street was brilliantly lighted. After the 
shooting he saw one of the men rushing out of the 
Fourteenth Street entrance across the sidewalk and 


into the Street, where he whirled around and then fled 
down the Street. 


When the two men entered the restaurant, Jose 
Regueria and the waiter, Flores, were eating their 
supper at one of the tables; Lopez, the other waiter, 
was standing near by; the cook was in the rear put- 
ting on his hat and coat, preparatory to going home; 
Mr. Garcia was back in the office just a short distance 
in the rear of the sandwich counter, called the “can- 
teen; the two guests, Moller and a friend, were seated 
at one of the tables; Mr. Antonio Regueria was stand- 
ing behind the counter of the canteen. The men en- 
tered quickly, flashed their pistols, and the taller of 
the two, a rather tall man with a bump or scar on the 
side of his face, ordered all present not to move. He 
then advanced to the cash register and pulled it 
around with one hand, while the other man, not so tall 
but more stockily built, went back to the far end of the 
canteen and covered Regueria with his revolver. About 
that time Martinez, the cook, preparing to go home, 
came by the canteen, and the stockily built man turned 
and shoved him out of the side door on Eighth Avenue. 
At this, seizing the opportunity at once, Regueria 
rushed back into the office at the rear of the canteen, 
secured his pistol from the desk, and came back with 
his pistol in his hand pointing downward, followed by 
Garcia. When Regueria returned to the canteen both 
bandits fired at him; the one at the cash register three 
shots, and the man acress the counter from him twice. 
One of the shots, evidently fired by the stockily built 
man, because it entered his left side below the arm pit 
and went through his body, was fatal, and he died quite 
soon thereafter without having uttered a word. As 
he fell he fired, or his pistol went off, the bullet hitting 
above the front door. The bandits then escaped; the 


‘tall man, who had taken some $265.00 from the cash 


register, by the front door on Fourteenth Street, and 
the other by the rear or side door. 


Those present described these men as being bare- 
headed, dressed in light colored shirts and dark trous- 
ers, in their shirt sleeves, without collars, shirts open 
at collar; one a rather tall, blondish man with a bump 
or scar of some sort on the side of his face, and the 
other not so tall, more heavily built than the other and 
darker, or of a brunette type. 

Six days later, on May 17th, these two defendants 
were arrested in Pensacola and brought to Tampa. 
Garcia, young Regueria, and the two waiters, Lopez 
and Flores, were taken to the jail. The defendants 


were placed in a line, with some seven or eight other 
adult male prisoners, in the lobby of the jail and the 
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said eye witnesses were brought in one at a time. Each 
time a new witness was brought in the position of the 
defendants in the line had been changed. Each of 
these eye witnesses to the robbery and killing picked 
these two defendants out of the men in the line as the 
men who had entered the restaurant on the night of 
May 11th and perpetrated the robbery and killing. 
In their testimony they stated they positively identified 
the defendant Henderson as the taller man, with the 
bump or scar on the side of his face, who had advanced 
to and robbed the cash register, and the defendant 
Costello as the man who had gone back of the canteen 
and fired the shot which killed Regueria. There was 
evidence that before this the pictures of these men 
had appeared in two of the Tampa papers. They were 
asked if they had not seen the pictures of these men in 
the newspapers before identifying them at the jail, but 
they said they spoke very little English and did not 
read the newspapers printed in English and had not 
seen any pictures df these men at the time. 

The cook, who was pushed out of the side entrance, 
identified Costello as the man who had thus used him; 
Wheyland, the newspaper man, who was in his car 
across the narrow street, was positive that Henderson 
was the man who ran out of the front entrance im- 
mediately after the shooting, whirled and fled down 
the street; Moller, one of the guests, ducked under the 
table as soon as the shooting began, but said: he “‘be- 
lieved”” the defendant Henderson was the man who 
went to the cash register and turned it around. 

Francis Delgado, clerk in the DeLux Drug Store 
on Nebraska Ave. Street, identified Henderson as one 
of two men who entered the Drug Store at about 8:30 
the same night that Regueria was killed, and rifled the 
cash register, leaving the Drug Store at 8:30. He said 
he could not place the other man but he recognized 
Henderson on account of the bump on his face. E. F. 
Bario, who worked in the same Drug Store, identified 
both defendants and said they were in the Drug Store 
about eight to ten minutes. 

H. D. Wade, who was working at a filling station at 
Florida Ave. and Oak Streets, testified that two men 
came to his filling station around 8:30, but he could 
not be positive that the defendants were the same men. 
He said one of the men, a tall man, “had a knot on his 
right jaw. Looked like he might have had a bad lick, 
or something like that. He didn’t have on any hat, 
and was in his shirt sleeves. ** He had on dark trous- 
ers. * * He was in his shirt sleeves and had on more 
than one shirt. * * * Because when he went to put his 
gun back in his bosom he opened his shirt to hide his 
gun.” He said, however, that this man appeared to 
him to be heavier and larger than Henderson, though 
he resembled him very much and had features very 
much like his. 

Jose Regueria, Garcia, and the two waiters, testi- 
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fied positively that the two men on trial were the 
same two men who entered the restaurant on the night 
of May llth. Young Regueria said, on cross examina- 
tion: “I have a picture placed in my mind of these 
two men, and as long as I live I won’t forget them.” 

The defendants denied that they were in Tampa 
at the time and introduced evidence tending to prove 
an alibi. They testified that they met for the first time 
in Miami on May 9th and planned to drive to New York 
in Henderson’s car, a Chrysler coach, which he claimed 
to have purchased in Miami in April, but decided to go 
to Henderson’s former home in Blountstown so Hen- 
derson could sign some papers his mother wanted him 
to sign so she could dispose of some property. That 
they left Miami about 1 or 2 o’clock in the afternoon of 
May 9th and drove to Jacksonville, leaving there about 
1:30 on the afternoon of Monday, May 10th, and driv- 
ing west via Lake City, Tallahassee, River Junction 
and Sneeds, where they stopped for about thirty min- 
utes to have a punctured tire fixed and to get supper, 
Henderson having some conversation with the _ pro- 
prietor of the restaurant; thence driving southward 
to Henderson’s uncle’s house about nine miles from 
Blountstown, reaching there about 9:30, where they 
spent the night. That they left this uncle’s place 
the next morning at 6:30 and reached the home of 
Henderson’s mother in Blountstown about 7:30 on the 
morning of Tuesday, May 11th. That Henderson’s 
mother was at home but his sister had driven over to 
Clarksville, about seven miles away, to go fishing, and 
after breakfast they drove over there and got his sis- 
ter and returned to his mother’s house. Then, after 
his mother and sister had changed their dresses, they 
drove up to Marianna, arriving there about noon. They 
went to a Mr. Goldston‘s real estate office, but he was 
not there. Then to the City Cafe, which was run by 
a man named Miller, for dinner. Then they went back 
to the real estate office; then to the Bank; then to a 
barber shop, where the two men were shaved; then 
they drove out to the ice plant to see the new bridge: 
then back to town; then to this aunt’s house at Alliance, 
fifteen miles from Marianna; then back to his mother’s 
place in Blountstown, where they arrived around 4 
o'clock. 

That they spent the balance of the day and evening 
of May 11th in and around Blountstown, meeting and 
talking with various people, and the night of May 11th 
at Henderson’s mother’s house. The next day was 
employed in driving around the country, through Mari- 
Blountstown via Marianna. That they ran into a 
anna to Collinsville, Cottondale and Chipley; then to 
Ford car that evening in Blountstown and left the 
damaged Chrysler car parked on the side of a street 
about a block and a half from the court house, which 
was the last they saw of it. Spent the night, May 
12th, at Henderson’s mother’s house, and left the next 
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morning, Thursday, May 13th, Henderson’s sister driv- 
ing them in her Ford car to Bonifay, on the railroad 
west of Marianna, where they took the train for Pen- 
sacola. 

It is not denied that these men were in Blountstown 
and vicinity during that week, but the contention of the 
State was that it was the latter part of the week in- 
stead of the earlier or middle part of the week. The 
defendants did not introduce any evidence to corrobor- 
ate their story of the trip from Miami via Jacksonville 
to Sneeds. Their first corroborative testimony begins 
with their arrival at the home of San Montford, Hen- 
derson’s uncle, nine miles from Blountstown, at 9:30 on 
the night of May 10th. They testified to having had 
supper and a punctured tire repaired at Sneeds, about 
8 to 8:30 the same evening; thence going to the uncle’s 
house. But the testimony of Mr. Hamm, the restaur- 
ant keeper, and Mr. McCowan, the garage man at 


Sneeds, tended strongly to show that these men reached ~ 


there on the night of Thursday, May 13th. Mr. Hamm 
said he remembered fixing supper for them and con- 
versing with Henderson, who told him he was the son 
of Charley Henderson, who in his life time was well 
known to Mr. Hamm. Mr. McCowan said the reason 
he recalled that the night the work was done on the 
car was the night of the 13th was, to use his words: 
“Well, the conference for the Marianna district had 
convened there at home, and had convened on the morn- 
ing of the 12th, and we were in session two days then, 
and this was the night that they finished with the con- 
ference and the conference adjourned. That was the 
Marianna District Conference of the Methodist 
But the uncle, Sam Montford, corroborating 
the defendants, testified that it was Monday night, the 
10th, that the men arrived at his house, between 9 and 
10 o’clock; that he remembered the date because Mr. 
I. C. Adkins owed him some $10.00 or $20.00 and was 
to have paid him on Saturday, the 8th, but did not 
do so, and came to his house and paid him on the fol- 
lowing Monday night, and was there when the defen- 
dants came in. Mr. Adkins said he remembered these 
defendants coming to Mr. Montford’s house when he 
went there to pay him some money, but he could not 
remember the exact date; that he was to have paid 
the money on Saturday, the 8th, but did not, and did 
not pay it on Sunday, and that he went there to pay 
him “the early part of the second week.”’ 

Henderson’s mother and sister corroborated the 
defendants as to the time of their visit and as to what 
they did and where they went, but their reasons for 
remembering the date of their arrival in Blountstown 
were rather weak and unsatisfactory. For instance, 
one reason the mother gave was that her daughter had 
for several days before hand set that date, May 11th, 
as a day to go fishing, where as the daughter testified 
that she had not decided to go fishing until the night 
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before she went—the night of the 10th. 

There were several other witnesses whose testi- 
mony corroborated that of the defendants as to the 
dates of their presence in Blountstown and Marianna 
and vicinity on the 11th, 12th and 13th, while the State 
introduced several to the contrary. The testimony of 
one of defendant’s witnesses, John H. Miller, who ran 
the City Cafe in Marianna, was discredited or at least 
seriously contradicted, by the testimony of Sheriff 
Lewis of Marianna on material points. 

On the whole, the testimony introduced by the de- 
fendants to prove their alibi fails to carry conviction 
with it as to the correctness of the dates. There is no 
question but that these defendants were in Blounts- 
town, Marianna and vicinity during that week, but the 
vital question was as to what part of the week—the 
earlier or the latter portion. 

The two barbers, Craft and Richards, who shaved 
Henderson and Costello in the barber shop at Marianna, 
both testified that these men visited their shop and 
were shaved by them on the 14th instead of the 11th 
of May, as contended by defendants. 

George Pelt of Blountstown, who said he had 
known Henderson all his life, testified to having had 
a conversation with Henderson in the dining room of 
the latter’s mother’s home about dark on the evening 
of Friday, May 14th, Henderson’s mother and sister 
and grandmother and Costello being present. That in 
tnat conversation Henderson told him that he had ar- 
rived there that day from “down south.” On cross- 
examination he said that he went to Blountstown the 
next day, Saturday, about 12 o’clock, “and when I got 
to the town of Blountstown I heard about all this fra- 
cas, about trying to catch these two boys; that was 
Saturday, the 15th of May.” 

W. T. McClellan, merchant of Blountstown, also 
testified that he had known Henderson all his life; 
that on Friday afternoon, May 14th, he was coming 
across the street in Blountstown between 4 and 5 
o’clock in the afternoon and some one came along in an 
automobile and holloed at him. He went over and 
found it was Henderson; that he shook hands with him 
and talked for about fifteen minutes; that he asked 
Henderson when he came in and he said he came in 
that morning from Jacksonville; that Henderson told 
him he had made enough to settle down and make a 
living and that his business was robbery. 

J. H. Bailey also testified that Henderson called on 
him in Blountstown on Friday afternoon but he could 
not remember the date. 


Mr. Clark, Sheriff of Calhoun County, said that he 


._ had been summoned and testified as a witness in the 


United States Court in Pensacola on the 13th and 
drove from there to Blountstown, arriving little after 
dark on the 14th of May. That about 11 or 12 o’clock 
that night he found an abandoned Chrysler car along 
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the railroad just beyond the end of a little blind street 
running east from the court house a short distance. 
That he had the car cranked up and drove it back and 
put it in the jail yard. That at about 8 o’clock the 
next morning, Saturday the 15th, while he was sitting 
in his car near the court house, Mrs. Green, Hender- 
son’s mother, came up and asked him to turn the car 
over to her; that it was her son’s, and he had turned 
it over to her, but that he refused to turn the car over 
until its ownership was proved. That in the conversa- 
tion she asked him what Mr. Butler, the Chief of 
Police there, had wanted with “Will” the night before, 
and he replied that he presumed he wanted him for 
being drunk and having a concealed pistol. That she 
further said that Will and a friend of his came to her 
house the morning before that, and that she and her 
daughter and Will and his friend went to Marianna, 
had dinner at a cafe, and stayed there some consider- 
able time, and that it looked like if Mr. Lewis (evidently 
referring to the Sheriff of Jackson County) had wanted 
Will he would have got him while he was there. 

A Mr. Stanfill testified to being with Sheriff Clark 
when he took possession of the Chrysler car and said 
it was on Friday night, May 14th. 

Manuel Garcia, a Tampa restaurant keeper, testi- 
fied that he saw the defendants, who took supper at 
his restaurant, at Seventh Avenue and Twenty-Second 
Street in Tampa, on Monday night, May 10th at about 
8 o'clock. That they were seated at a table in the back 
of the restaurant and his attention was attracted to 
them because because they were hurrying the waiter 
in loud tones; that the waiter asked him to speak to 
them, and that a chauffeur who was in there told them 
all the men wanted was their supper in a hurry and he 
told them their supper was coming. He said Hender- 
son got up and walked back to the kitchen twice and 
went in the kitchen the second time and looked around, 
something customers did not do. 

An attorney for the defendants testified that he 
was in Blountstown on July 21, 1926, just a few days 
before the trial of this case, and that the State’s wit- 
ness McClellan told him he would not be able to testify 
definitely as to the date the defendants were there, 
either the 11th or 12th. That he also spoke to State’s 
witness Craft, the Marianna barber, who told him that 
as to the date the men were shaved it was on Monday, 
and then said: ‘No, he could not swear to the date. 
That there was nothing particularly which fixed it in 
his mind.” Both these witnesses were returned to the 
stand by the State and denied making such statements 
and gave a different version of their conversation in 
that regard with such Attorney. 

Mr. Pinton, Sheriff of Escambia County, testified 
that when Henderson and Costello were arrested in 
Pensacola they gave their names as Shannon and 
Mitchell respectively. Henderson testified that the 
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officers told him that they understood he had been 
going by the name of Shannon around there and he 
told them his name was Henderson. Costello testified 
that he gave his name to the officers as Mitchell but 
that he had been introducing Henderson to the “girls” 
they had been going with in Pensacola as ‘Shannon” 
because Henderson was a married man and he did not 
want to get him in trouble with his wife. When told 
what they were wanted for the defendents denied any 
connection with the crime and said they were not in 
Tampa that night. 

On their way to Tampa in an automobile, Deputy 
Sheriff Taylor of Hillsborough County, said he heard 
Costello say to Henderson: ‘That bump on your face 
will give you away any place.” And again: “The 
bump on your face is where we get caught. You can’t 
get away from anything.” The defendants said they 
were not discussing this matter at all but the Al House 
case and other criminal cases that had been given 
considerable publicity and that Costello made some 
remark to the effect that Henderson could not get 
away from any such thing if he were to try it because 
of the mark or bump on his face. The officer said 
Henderson told him that he had not met Costello until 
May 1lith; that he picked him up in Jacksonville to 
drive his car for him. This the defendants denied. 

BROWN, J. (After Stating the Facts Above.) 

The first and second assignments of error are 
abandoned and we deem the third, fourth and fifth 
innocuous. The sixth and seventh assignments of er- 
ror raise the same question. The witness Moller, who 
got under the table when the shooting began, was 
asked: “Look at these defendants, * * * and state 
whether or not you can identify either one of them 
as the man that you say began to turn the cash register 
around’?”’, to which he answered: “I believe that is 
the man there, the man to the left.” (Indicating Hen- 
derson.) The defense objected to this answer as to 
witness’ belief, and asked that it be stricken. The 
court declined to strike it and defendants excepted. 
Later on the State asked the same witness the follow- 
ing question: “State, Mr. Moller, whether to the best 
of your knowledge and belief, that is the man?”  De- 
fendant objected and excepted. Witness was permit- 
ted to answer, and said: “I believe he is the man.” 

If this had been the only indentification testimony 
the jury may have refused to convict; or, if they had, 
the verdict might have been set aside, but as there 
were several other witnesses present at the commission 
of the crime who positively identified this as well as 
the other defendant, and who had had a better oppor- 
tunity for observation than this witness, we think the 
court was without error in admitting this testimony, 
for whatever it may have been worth, for consideration 
by the jury in connection with the other testimony. It 
was the testimony of an apparently disinterested wit- 
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ness which tended to corroborate the positive testi- 
mony of the other witnesses present. The testimonial 
force, or probative effect, to be accorded to the state- 
ment of this witness was for the jury, but we think 
the court was correct in letting it go to them. The 
admissibility of testimony does not depend upon its 
sufficiency, standing alone, to prove the issue. 
Testimony as to identity is in the nature of opinion 
evidence. Provided he bases his testimony on his own 
knowledge, and not on information furnished by an- 
other, the opinion, belief, judgment, or impression of 
an ordinary (non-expert) witness as to the identity of 
a person, or an object, is admissible in evidence. The 
witness may, of course, be cross examined as to the 
basis for his opinion, or belief, so that the jury can 
judge as to the probative value thereof. 16 C. J. 547-8, 
750 22 C. J. 597, and cases cited; Wigmore on Evidence, 


Sects, 149, 660, 1130 and 1977; 1 Greenleaf on Evidence, 


Sec. 440; Thornton v. State, 113 Ala. 43, 21 South, Rep. 
356; Mack v. State, 54 Fla. 55, 44 South. Rep. 706, 13 L. 
R. A. (N. S.) 373; Killingsworth v. State, 90 Fla. 299, 
105 South. Rep. 834; Pennington v. State, Fla. : 
107 South. Rep. 331; Alford v. State, 47 Fla. 1, 36 
South. Rep. 486; Roberson v. State 40 Fla. 509, 24 
South, Rep. 474; Jordan v. State, 50 Fla. 94; 39 So. 155. 
In the Mack case, supra, the prosecutrix was al- 
lowed to identify her assailant, whom she never saw, 
merely by having heard his voice at the time of the 
assault, but which was so indelibly impressed upon her 
memory during those tragic moments that when the 
accused and several others were brought into an ad- 
joining room and engaged in conversation she immedi- 
ately recognized and identified that voice which had 
struck terror to her soul on the darkness of that awful 
night. See also State v. Spadoni, Wash, ,243 Pac. 
Rep. 854; Mitchell v. State, 43 Fla. 584, 31 South. Rep. 
242; Sims v. State, 59 Fla. 38, 52 South, Rep. 198. 
“The identification by the witness need not be positive 
or certain; it is enough for him to testify that his 
opinion, belief or judgment is that accused is the per- 
son whom he saw commit the crime.” 16 C. J. Sec. 
1050, page 548; State v. Morrow, 63 Wash. 297, 115 
Pac. Rep. 161, Ann. Cas. 1912D 570. So, these assign- 
ments of error are untenable. 
The eighth and ninth assignments are abandoned. 
Assignments ten to fourteen relate to rulings upon 
ions to witnesses, the last two complained of not 
having been answered. No reversible error appears. 
As to the fifteenth assignment of error, witness 
Miller, for defendant, on cross examination by the 


State, was asked if he was down there on the first trial. 


of this case, to which he replied in the affirmative. Q. 
“To testify for the defendants?” Answer. “Yes 


Sir.” Q. “Did you testify for them?” Answer. “No 
Sir.” Q. “After you left here, where did you go?” 
Answer. “Back to Marianna.” Q. “Were you ar- 
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rested there?’ Objected to by defendant. The ques- 
tion by the State to the witness Miller as to whether 
he had been arrested in Marianna after he returned 
there from Tampa, after the first trial of the case, was 
never answered. On objection by the defense, the 
jury were sent out and the question of admissibility 
argued. The jury were returned, and the State was 
merely permitted to show by the witness that after 
he went back to Marianna Mrs. Green, mother of Hen- 
derson, had put up a cash bond of $300.00 for him; 
that this occurred “‘last Wednesday a week ago.” This 
was admitted over the objection of defendants, but 
was not error. It is permissible to show the relations 
existing between a witness and the party for whom he 
testifies, or whether he is under personal obligations 
to such party, or to one as closely identified with the 
result of the trial as the mother, father or wife of 
such party. This does not necessarily discredit the 
testimony of a witness, but the jury may give it such 
weight as they see fit, in connection with the other 
evidence and the demeanor of the witness upon the 
stand, in determining the accuracy, truthfulness and 
sincerity vel non of such witness, and what credit they 
will accord to his testimony. See generally 40 Cyc. 
2572, et seq., 2680, et seq. 

It is argued that this ruling of the court was in- 
correct because this witness had been brought to 
Tampa on subpoena for the State. The theory that a 
party cannot discredit his own witness cannot apply 
here. Regardless of who subpoenaed him, the fact 
remains that it was the defendants who put Miller on 
the stand. It appears from other evidence in the case 
that on the first trial of this case Miller was sub- 
poenaed by the defendants, and Sheriff Lewis of Mari- 
anna testified that when he served the subpoena on 
Miller the latter told him that “they need not be so 
anxious to get him down;” that Mrs. Green, Hender- 
son’s mother, and her daughter, had called on him 
and wanted him to swear Henderson and Costello were 
in his Cafe in Marianna on the 11th and he, Miller, 
said it was the 14th; that the reason he remembered 
the date was that on the 15th he saw them at Cotton- 
dale and Chipley, and he drew two checks on that date, 
one to a credit company in Cottondale for $2.00 and one 
to the Chipley Hardware Company for less than $2.00, 
about $1.90. 

Sheriff Lewis further testified that after the first 
trial Miller returned to Marianna with him in his auto- 
mobile, (Miller having testified that the Sheriff took 
him back under arrest), and on the way back Miller 
told him he had not testified and showed him the two 
checks referred to, and that they were both dated 
“*5/15-26;” that since the first trial he, Sheriff Lewis, 
had written the State Attorney of this, and after that 
Miller had been subpoenaed by the State; that on the 
day before, in Tampa, at the entrance to the court 
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house, Miller had told him, Lewis, that he had lost the 
checks but remembered the dates; that the check which 
had been filed in evidence by the defendants in con- 
nection with Miller’s testimony, dated May 12th, was 
not one of the two checks which Miller had shown him. 
When Miller was being questioned by defendants’ coun- 
sel about the checks, he had produced two checks, but 
counsel only offered one in evidence, saying that the 
other was not material evidence in the case. The State 
Attorney requested that he be permitted to see the 
other check, but this request was refused and the court 
sustained the right of counsel for the defense to with- 
hold such check. 


When the ruling of the Court is considered in con- 
nection with this other evidence, though introduced 
later in the trial, we hold that the court was without 
error in permitting the State to show that before Miller 
came down to testify on this trial Henderson’s mother 
had put up a cash bond for him. 

The sixteenth, seventeenth and eighteenth assign- 
ments are abandoned. The remaining assignments, 
from the nineteenth to the thirty-sixth inclusive, are 
based upon alleged improper argument by the State 
Attorney. The thirty-seventh is based upon the denial 
of the motion for new trial; and the last, the thirty- 
eighth, upon the general allegation that the court be- 
low had denied the defendants’ rights to a fair and 
impartial trial, as shown by the order appended to the 
motion for new trial, “which shows the frame of mind 
in which the court was during said time, and that the 
defendants’ rights to a fair and impartial trial was 
denied them.” 

As we have seen, there was no reversible error, if 
error at all, in any of the rulings of the trial court on 
the evidence. The record shows that in all his rulings 
upon objections to testimony by either side the trial 
judge showed a commendable effort to be fair and im- 
partial, and a clear grasp of the rules of evidence as 
well. And the court’s charge to the jury appears to 
have been not only correct, but fair and impartial. 

So far as the evidence was concerned, it was amply 
sufficient to sustain the verdict; and the trial court 
was correct, as to those grounds of the motion for new 
trial addressed to the sufficiency of the evidence, in 
denying such motion. 

It only remains for us to consider whether there 
was any reversible error shown under those assign- 
ments attacking the argument of counsel for the State 
and the statement of the court appended to the order 
denying motion for new trial. 

Counsel for plaintiffs in error in their briefs admit 
that “in order to get the questions of the kind raised by 
these assignments of error before the court for review, 
specific objections should have been made in each in- 
stance of improper conduct and argument—and specific 
exceptions should have been taken to each specific 
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ruling.” And counsel admit that this was not done 
in this case, but ask that the court consider such as- 
signments nothwithstanding, because, in the language 
of their brief, “it is not necessary for an attorney to 
subject himself to punishment for contempt of court 
by persisting in his objections if the court has per- 
emptorily ruled that he must not interrupt the State’s 
attorney in his argument. It occurred in this case, 
and while for some reason unknown to us the court 
reporter failed to get this instance in the record, it is 
preserved in the record by the motion for new trial and 
by a foot-note appended by the court to his order over- 
ruling the motion for new trial.” And attention is 
called to the 16th ground of the motion for new trial. 
This ground is very general in its'terms. It recites 
that when the State Attorney ‘‘was prejudicially mis- 
quoting the testimony to the jury and defendants’ 
counsel arose to protest against such procedure, the 
court peremptorily ordered defendants’ counsel not to 
interrupt the State’s Attorney in his argument.” What 
it was that the State’s Attorney said which( it is 
alleged, constituted a misquotation of the testimony, 
is not shown. Evidently the trial judge did not con- 
sider it, whatever it was, a misquotation, and the trial 
judge may have been right. At least, an appellate 
court is bound to so presume unless there is a clear 
showing to the contrary, which is not the case here. 
O’Steen v. State, (Fla.) 111 So. 725. And if perchance 
the trial court was right, perhaps he was right-also in 
deeming the particular objection and interruption un- 
warranted, and hence felt justified in warning de- 
fendants’ counsel not to make further interruptions of 
that sort. However, the court would have been com- 
mitting grave error as well as injustice to have in effect 
denied defendants’ counsel the right to interpose any 
other and further objections to the argument of coun- 
sel for the prosecution, regardless of their character or 
propriety. If it were properly made to appear in any 
case that the trial judge had so gagged or closed the 
mouths of defendants’ counsel, an appellate court might 
well proceed to consider all assignments attacking the 
propriety of the argument for the prosecution there- 
after made, on the assumption that specific objections 
would have been made but for the court’s arbitrary 
action. See people v. Fielding, 158 N. Y. 542, 46 L. R. 
A. 641. A trial judge should not attempt to shut off 
proper objections to argument. On the other hand, a 
trial judge is not required to sit supinely by and see 
the argument of counsel for either side needlessly mu- 
tilated or destroyed by repeated captious and unfound- 
ed objections of opposing counsel. Considerable power 
and latitude are vested in the trial judge in such mat- 
ters, and an important duty and responsibility imposed 
upon him, and his control over the arguments of coun- 
sel will not be disturbed by an appellate court unless 


a clear abuse of judicial discretion is shown. Carter 
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y. State, 68 Fla. 143, 66 So. 1000; Young v. State, 70 
Fla. 211, 70 So. 19. 


But the contention of counsel for plaintiff in error 
that the recital above mentioned in the motion for new 
trial is sufficient to get the various objections to the 
argument of the State Attorney before us for review 
is a mistaken one. Recitals in a motion for new trial 
are not evidence or proof of the facts stated or asserted 
in such motion. Taylor v. State, 88 Fla. 555, 102 So. 
gs4. Also see numerous citations of decisions by this 
court to same effect, in 2 Fla. Digest, 687; 4 Fla. 
Digest, 494. 

The record before us of the trial admittedly fails to 
show any statement or ruling by the court below shut- 
ting off objections to argument, and the mere recital 
to that effect in the motion for new trial, unsupported 
by the record, cannot be considered. Nor do we compre- 
hend how the statement of the trial judge appended ta 
the order denying the motion for new trial can be con- 
sidered as in any wise supplying this deficiency in the 
record, or in any way aiding this contention. 

While it is the duty of the trial judge, whether re- 
quested or not, to check improper remarks of counsel 
to the jury, and to seek by proper instructions to the 
jury to remove any prejudicial effect they may be cal- 
culated to have against the opposite party, the general 
rule is that a verdict will not be set aside by an ap- 
pellate court because of such remarks or because of any 
omission of the judge to perform his duty in the mat- 
ter, unless objection was made at the time in the ut- 
terance and a ruling of the court secured thereon, and 
an exception to such ruling duly taken. Graham v. 
State, 72 Fla. 510, 73-So. 594, and cases cited; Akin v. 
State, 86 Fla. 564, 98 So. 609; 16 C. J. 914. This rule 
is however, subject to the exception that if the im- 
proper remarks are so obviously prejudicial and of such 
a character “that neither rebuke nor retraction may 
entirely destroy their sinister influence,” a new trial 
should be awarded regardless of the want of objection 
or exception. Akin v. State, supra; 16 C. J. 914. 

The question is, do the remarks of the State At- 
torney in his closing argument, not properly objected 
and excepted to, so far as the record shows, but the 
court’s permission of which is here assigned as error, 
fall within the exception referred to in the Akin case, 
and call for a reversal and new trial, in spite of the fact 
that there was ample evidence to sustain the verdict, 
both as to the commission of the crime and the identity 
of the accused, as well as evidence from which the jury 
might reasonably have inferred that the alibi set up 
by the defendants was suprious. Also, in face of the 


fact that the remarks of the State’s Attorney, here’ 


complained of, had been provoked by and made in reply 
to statements and charges which had been boldly and 
forcefully made against him by defendant’s counsel in 
the heat of argument to the jury—charges which we 


feel sure counsel on calm second thought regretted hav- 
ing made. Under such circumstances, it would indeed 
require a very strong showing to authorize this court 
to set aside the judgment of conviction on the ground 
of improper argument. While we do not consider that 
counsel for the defense in this case deliberately or in- 
tentionally brought about this situation, we cannot 
afford to lay down a rule here which would make it 
hereafter possible for an attorney for the defendant in 
any hard fought criminal case to deliberately goad the 
State’s Attorney, by unfounded or improper charges 
and insinuations, into heated, indiscreet and improper 
reply, and to then use such reply to secure a reversal 
of the case, regardless of the sufficiency of the evi- 
dence, thus enabling him to take advantage of his own 
wrong. This would indeed be a dangerous precedent. 
We do not for a moment believe that any of the attorn- 
eys connected with this case would premediatedly re- 
sort to any such tactics. But the fact remains that in 
the heat of the argument of this hotly contested case, 
counsel for the defense made a very severe attack upon 
the State Attorney. And the State Attorney made a 
very severe and scathing reply, as well as counter- 
attack. Having erroneously permitted counsel for the 
defendants to make these charges against the State 
Attorney, the learned trial judge was but fair in giving 
the latter adequate opportunity for refutation and re- 
ply. And plaintiffs in error cannot complain of their 
own attorney’s action in making these charges, or of 
the court’s error in allowing such charges to be made, 
and are therefore not in a position to complain of the 
court’s action in permitting the State’s Attorney to 
reply thereto. As to proceedings in court, the attorney 
has full authority to act for his client. 6C. J. 641, 6438. 
Why the distinguished trial judge, who has achieved 
such a fair repute as an able, firm, fair and courageous 
trial jurist, should have failed to promptly check the 
improper argument of defendants’ attorney in the be- 
ginning, the record does not explain. Of course, there 
are times when in the excitement of court room debate 
an attorney may hurl forth some short, but improper 
and prejudicial, statement with such rapid vehemence 
as to make it impracticable to halt him until too late to 
stop its utterance. The court can then only visit upon 
such attorney prompt and fitting rebuke, or punish- 
ment, or both, and give the jury appropriate instruc- 
tions not to regard it, (and attempt so far as possible 
to counteract or prevent its unfavorable tendency or 
influence upon the jury; and then prevent any further 
reference in the matter by either side. But in this 
case, as shown by page 335 of the record, counsel for 
the defendants was allowed to make improper argu- 
ment reflecting upon the conduct of the State Attorney 
in this case, and even in other cases. Counsel should 


be allowed wide latitude in argument, but there are 
well recognized limits to legitimate argument, and the 
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statement of the trial judge appended to his order 
denying motion for new trial shows that defendants’ 
counsel far transcended such limits. And the reply of 
the State Attorney not only went the limit as a reply 
to and refutation of the charges, but, in the heat of 
argument, somewhat further than was necessary or 
proper. Practically all portions of the State Attorney’s 
argument here complained of deal with the personal al- 
tercation between counsel precipitated by the charges 
made by defendants’ counsel. The parts of the argu- 
ment complained of did not contain a criticism of the 
defendants themselves, but was levelled at defendants’ 
counsel and their conduct. What effect, if any, this 
had upon the jury’s consideration of the evidence, and 
the verdict reached, it is impossible for us to say. 
Certainly upon this evidence, we cannot say that there 
is anything to show that the verdict was influenced by 
or based upon anything outside of the evidence. But 
it is possible that the average jury will to some extent 
identify the cause of a party litigant with the advocate 
of that cause, and anything transpiring in the course 
of the trial which reflects upon the advocate may react 
unfavorably also upon the cause he represents. For 
this reason, a trial court should rigorously use its 
power to keep out all personal altercation between 
counsel. In this case, the lives of two men were at 
stake. Whether the grave issues involved were to any 
extent beclouded or obscured by this unseemly and bit- 
ter altercation between opposing counsel in this particu- 
lar instance, and the jury’s verdict influenced thereby, 
we have no means of knowing, but the record does not 
show it, and we would be entering the field of conjec- 
ture if we ventured to express an opinion thereon. We 
might say however, that generally speaking, there is 
danger that bitter altercations between counsel in the 
trial of a cause, may at times have a tendency to ob- 
scure the issues and influence the jury one way or 
another, when they should be influenced only by the 
law and the evidence, and reasonable deductions and 
inferences therefrom, aided of course in this by full 
play of all fair and legitimate argument of counsel on 
both sides of the question involved. The matter of 
controlling argument and keeping zealous and excited 
counsel within proper bounds, and doing so with per- 
fect fairness to both sides,and so as torequire the entire 
proceedings to comport with that order, decorum and 
dignity which should always characterize judicial pro- 
ceedings, is one of the most difficult and delicate duties 
of a nisi prius judge and this court has always upheld 
the exercise of the trial court’s large discretion in such 
matters whenever possible to do so. In fact, the ex- 
ercise of this control and discretion by the judge is in 
many cases put beyond the reach of effective appellate 
review, which but increases the grave responsibility 
resting upon our trial judges in such matter to see to 


it that every defendant, whether he be innocent or 


guilty, rich or poor, high or low, shall have a fair tria!| 
in our temples of justice. 

Section 2812 Rev. Gen. Stats. of Florida provides 
that no judgment shail be reversed for error in pro- 
cedure, ‘unless, in the opinion of the court to which 
application is made, after an examination of the entire 
case, it shall appear that the error complained of has 
resulted in a miscarriage of justice.” As there was 
amply sufficient evidence to sustain the verdict in this 
case, we cannot say there was a “miscarriage of jus- 
tice.” In fact, after carefully reading and analyzing 
the testimony and the entire record in this case, while 
realizing as we do the element of uncertainty and 
liability to err in most human affairs, and the fallibility 
of human minds, our own included, we certainly can- 
not say that in our opinion the jury should have rend- 
ered any other verdict than the one they did render. 
The language of the statute mentioned makes it clear 
that it was the purpose of the legislature that verdicts 
and judgments of trial courts should not be overturned 
and set aside by this court on account of mere errors 
committed in the court below unless it is made to ap- 
pear to this court, after inspection of the entire record, 
that the errors complained were prejudicial and in- 
jurious in their nature and tendency and resulted in a 
miscarriage of justice. This statute was no doubt 
based upon the idea that if the result of a trial, the 
verdict and judgment, was just and right, even though 
there were technical errors committed by the trial 
court, no good purpose could be subserved by the labor, 
expense and delay of trying the case over again. And to 
make this intention effective, the statute was soframed 
as to require it to be made to appear to the reviewing 
court that the error complained of caused, or at least 
contributed to causing or reasonably tended to cause, 
the result, and that the result was wrong—a miscar- 
riage of justice. Such is the plain import of the 
statute, and such was the tendency and import of the 
decisions of this court for many years before the 
statute was enacted. Butler v. State, decided at the 
January Term, 1927, of this court; Ellis v. State, 86 
Fla. 56, 97 So. 287; Dixon v. State, 79 Fla. 586; 84 So. 
541; Settles v. State, 75 Fla. 296, 78 So. 287; Seymour v. 
State, 66 Fla. 133, 63 So. 7; McQuagge v. State, 80 Fla. 
768, 87 So. 60; Gee v. State, 61 Fla. 22, 54 So. 458; 
Cooley v. State, 85 Fla. 46, 95 So. 126; Joyner v. State, 
85 Fla. 384, 96 So. 155; Shuler v. State, 84 Fla. 414, 
93 So, 672; Crawford v. State, 86 Fla. 94, 97 So. 288; 
Jacques v. State, 86 Fla. 137, 97 So. 380; White v. State, 
84 Fla. 677, 95 So. 113; Holmberg v. Hardee, Fla. 

, 108 So. 213; Stephens v. State, (Fla.) 109 So. 303; 
Herd v. Maloney, (Fla.) 110 So. 349; O’Steen v. State,. 
(Fla.) 111 So. 725; Pearce v. State, (Fla.) 112 So. 83. 

It would unduly lengthen this opinion to set out or 
discuss in detail that portion of the argument of de- 
fendants’ counsel making charges of misconduct 
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against counsel for the State, or those portions 
of the argument of the State’s Attorney which form 
the basis of assignments of errors 20 to 36 inclusive. 
Some of these assignments call attention to argument 
by the State Attorney which was justifiable, in explan- 
ation of and in reply to the charges made against him, 
under the peculiar circumstances of the case; some 
were improper and no doubt regretted afterwards by 
the distinguished gentleman who uttered them. The 
use of inflammatory language by State’s counsel in the 
prosecution of persons charged with crime is most un- 
fortunate. Pearce v. State, 112 So. 83, Fla. 

In case of Washington v. State 86 Fla. 533, 98 So. 
605, where the lines of demarcation between legitimate 
and improper argument are pointed out, it was well 
said by this court, speaking through Mr. Justice Ter- 
rell: “The prosecuting attorney occupies a_ semi- 
judicial position. He is a sworn officer of the Govern- 


ment with no greater duty imposed on him than to pre- 


serve intact all the great sanctions and traditions of the 
law. It matters not how guilty a defendant in his opin- 
ion may be, it is his duty under oath to see that no con- 
viction takes place except in strict conformity to law. 
His primary considerations should be to develop the 
facts and the evidence for the guidance of the court 
and jury, and not to consider himself merely as at- 
torney of record for the State, struggling for a ver- 
dict.” 

We realize that the situation in some cases justifies 
very strong appeals by the prosecuting attorney to 
arouse the patriotism and sense of public duty of the 
jurors to perform the duty which the law and the 
evidence in a case plainly justifies and calls for. 

The welfare of society and the safety and security 
of the great body of law-abiding citizenry can only be 
maintained by the just and courageous enforcement 
of the laws of the land, and all legitimate argument 
and full exercise of the greatest forensic talents of our 
public prosecutors are sometimes necessary to be 
directed to that end, and their fair and proper use 
should be permitted and encouraged rather than 
cramped or denied. But such arguments are all the 
more telling and effective when kept within proper 
pounds. No matter how heinous the offense or how 
guilty the accused appears to be, defendants, and de- 
fendants’ counsel, have their rights, and these rights 
should be fearlessly and fully granted and safeguarded 
by the courts, especially in cases where great public 
excitement has been aroused. It has been, and God 
grant it may ever be, one of the chief glories of this 
fair land of ours that, as a general rule at least, no man 


be condemned without a hearing or punished without. 


having first had an absolutely fair and impartial trial, 
according to our constitution and our laws. The fair- 


ness, as well as the firmness, of the enforcement of our 
criminal laws promotes respect for law and increases 


its deterrent effect. 

Two of the assignments of error were based upon 
the exhibition by the State Attorney to the jury, dur- 
ing the course of his argument, of a subpoena which 
had been issued at his request for a witness named 
Goldston and the sheriff’s return showing that Gold- 
ston could not be found. Defendants had sharply criti- 
cised the State Attorney for not subpoenaing this wit- 
ness. When the subpoena was shown to the jury, the 
de‘endants’ attorney did not make objection and get a 
ruling from the court, but merely remarked, “Note an 
exception to passing that subpoena around.” So this 
question is not properly presented here. We might 
observe, however, that the attorney for the defendants 
had made the subpoena relevant by his charge; and in- 
asmuch as the subpoena was a part of the court’s 
records in the case, being a writ issued by the court 
in that particular case, there was under the circum- 
stances no error in exhibiting it to the jury. 

For the reasons above pointed out, we find no 
reversible error in the action of the court in denying 
the motion for new trial, and after a careful considera- 
tion of all the assignments of error, our conclusion is 
that no reversible error appears, and that the judg- 
ment of the court below must be affirmed. 

Affirmed. 

ELLIS, C. J., and STRUM., Concur. 

WHITFIED, P. J., and TERRELL and BUFORD, 
Concur in the Opinion, filed August 1, 1927. 


Woods-Hoskins-Young Company, 
a corporation, 
Plaintiff in Error, 
Vv. Broward County. 
Stone & Baker Construction Company, 
a corporation, 
Defendant in Error. 
PER CURIAM. 

In this case declaration was filed in three counts. 
The first count was on contract. The second count was 
a common count for work done and materials furnished 
and the third was a common count for money found 
to be due on account stated. The sufficiency of the 
declaration was not challenged by demurrer or other- 
wise. 

There were five pleas to the declaration. There 
was issue joined on the first plea and replication filed 
to the remaining four pleas. Trial was had, resulting 
in a verdict in favor of the plaintiff in the sum of 
$7265.29 on which judgment was entered, to which 
judgment writ of error was taken. The record dis- 
closes no material errors of law. 

There were conflicts in the testimony which were 
settled by the verdict of the jury which verdict has 
sufficient supporting evidence. 

The amount of recovery was limited by the ad 
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damnum clause in the declaration. In each count of 
the declaration the ad damnum clause fixed the amount 
claimed at $6854.05. The verdict was excessive in 
that it found for the plaintiff in the sum claimed to- 
gether with interest in the further sum of $411.24. 
The Order of the Court is that the judgment of the 
Circuit Court be reversed and a new trial granted, un- 
less the Appellee, or his attorney, within 30 days after 
filing of the mandate of this Court in the office of the 
Clerk of the Circuit Court shall file with the Clerk of 
said Court a remittitur as included in the verdict and 
upon the filing of said remittitur the judgment shall 
stand for the balance of said recovery as the judgment 
of the Circuit Court to be enforced according to low, 
If said remittitur shall not be entered as aforesaid the 
judgment will upon the expiration of said 30 days be 
held to be vacated and a new trial awarded. The costs 
of this appeal will be taxed against the Appellee. 

ELLIS, C. J., and WHITFIELD, STRUM, BROWN 
and BUFORD, J. J., Concur. 

TERRELL, J., not participating. 

Opinion filed August 1, 1927. 


F. L. Stitt & Company, 
a corporation, 
Plaintiff in Error, 
Vv. Duval County. 
George M. Powell, 
Defendant in Error. 
CAMPBELL, Circuit Judge. 

The defendant in error, as plaintiff in the court 
below, sued the plaintiff in error, as defendant, for 
. certain amounts which is allowed were due the plain- 
tiff by the defendant. 

For convenience, we shall in this opinion refer to 
the defendant in error as plaintiff, and to the plaintiff 
in error as defendant. 

The suit was brought by the plaintiff for sums 
claimed to be due him as attorney’s fees, amounting to 
$36,506.00, for services rendered by him in his capacity 
as an attorney-at-law for the defendant, at his request. 
The declaration contains a count for the amount above 
stated as money payable by the defendant to the plain- 
tiff “for legal services as an attorney-at-law done 
and rendered by said plaintiff for said defendant at its 
request,” and also several common counts. 

The defendant filed two pleas to the declaration, the 
first of which denies the indebtedness, and the second 
is a plea of payment. 

Upon the trial of the issues in the court below there 
was a verdict for the plaintiff for the full amount 
claimed, and a judgment was entered thereon against 
the defendant. 

From this judgment the defendant sued out a writ 
of error, and assigns four errors in the rulings of the 
court below. 


In the first error assigned it is claimed that the 
court erred in overruling the defendant’s objections 
to the testimony as to the price at which the property 
was sold, after the services were rendered. 

The counsel for the plaintiff in error have not, in 
their brief or oral argument, pointed out the specific 
objections upon which they rely; nor do they specify 
the witness or witnesses that were permitted to testify 
over their objections. 

In the brief it is claimed that the thirteenth ground 
of the motion for new trial raises this question. Re- 
ferring to the motion for new trial, as copied in the 
record, the thirteenth ground thereof is found to read 
as follows: ‘The court erred in admitting in evidence 
over the objection of the defendant, the testimony of 
the plaintiff as to the price for which the property in- 
volved was sold by the defendant.” 

We, therefore, infer that the first assignment of 
error is directed at the overruling of objections to ques- 
tions propounded to the plaintiff relative to the sale 
price of the property involved. Because of the vague- 
ness and indefiniteness of this assignment, as also the 
reference thereto in the brief, we might decline to con- 
sider it. (See J. T. & K. W. Ry. Co. v. Griffin, 33 Fla. 

, 15 South. Rep 336.) However, disregarding this 
defect in the assignment and its presentation in the 
brief, we will undertake to pass upon the question 
involved. 

It appears from the record that the plaintiff, in his 
capacity as an attorney-at-law, at the request of the 
defendant, rendered professional services for it in 
connection with securing a legal title to certain valuable 
real estate, and that, as a result of such services, a lega! 
title to the property was secured, the property pur- 
chased by the defendant, and shortly thereafter sold 
for $750,000.00. It also appears that in the course of 
the plaintiff's employment in this particular matter, 
which apparently extended over several months, he 
assisted in negotiating the deal, in the settlement or 
adjustment of certain suits in which the property was 
involved, and in securing the release of the property 
from other apparent claims and liens. 

There appears to have been no express agreement 
between the parties as to the amount plaintiff was to 
receive as compensation for his services. In other 
words, there was no express contract for the payment 
of a fixed fee. The record, however, does disclose that 
the defendant employed the plaintiff as its attorney 
and used his services for several months, in its negotia- 
tions for the purchase of and securing a legal title to 
the property, and subsequently in selling the property 
for a very substantial profit. 

Under these circumstances, the law implied a con- 
tract upon the defendant’s part to pay the plaintiff a 
reasonable attorney fee. McGill v. Cockrell, 88 Fla. 54, 

South, Rep. 36 C. J. p. 748, par. 331. It was 


4 
ni 
“4 
re 
h 
ti 
St 
L 
a 
t 
¢ 
a 
€ 
s 
] 
‘ 
] 
: 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


necessary, therefore, that the jury should determine 
the amount the plaintiff was entitled to recover as a 
reasonable attorney fee. 


In determining what is a reasonable fee to be paid 
an attorney as compensation for his services for which 
he is employed, many matters are taken into considera- 
tion, one of which is the result secured through the 
service of such attorney. Stewart v. Boggs, 56 Fla. 
567, 47 South. Rep. 932; 6 C. J. p. 751, par 331; 2 R. C. 
L. p. 1059, par .145. 

“In determining a reasonable fee to be allowed an 
attorney on a quantum meruit, the beneficial results 
to the client, of the attorney’s services, are proper to 
consider.” Stewart v. Boggs, supra. 

It is contended by the plaintiff in error that the 
court below erred in permitting the plaintiff to testify 
as to the amount for which the defendant sold the prop- 
erty in question, because the plaintiff had, when de- 
manding his fees, wired the defendant that his services 
had been completed in July, 1925, the property not 
having been sold until October, 1925. It is true that on 
October 26, 1925, after the defendant had failed to pay 
the bill rendered it by the plaintiff for his services, he, 
the plaintiff, wired the defendant, referring to the fact 
that his services were completed before July 1. How- 
ever, the testimony as a whole shows that the profes- 
sional services of the plaintiff to the defendant con- 
cerning the ‘““Lake Osborne Lands” continued up to and 
including the middle of October, 1925. On October 7 
a letter was written by the vice-President, the apparent 
manager of the defendant company, to the plaintiff, 
enclosing a copy of a deed, for his examination and 
approval, that was to be executed by F. L. Stitt and 
Company to Ree-Boy Company, for the “Lake Osborne 
Lands.” On October 10 the plaintiff wrote the de- 
fendant, acknowledging receipt of the “papers by which 
it is proposed to transfer the title to the Lake Osborne 
property from F. L. Stitt and Company to the Ree- 
Boy Company.” In that letter he gives his opinion on 
the matter. He further says, after commenting on an 
arrangement agreed to by the Palm Beach Company, 
“but I am representing Stitt & Company and hence, it 
is sufficient if they are protected and I believe they 
are.” On October 13 the plaintiff wired the defendant 
“What is the news in the Lake Osborne matter?” On 
the same day defendant replied by wire as follows: 
“Closed, wrote you yesterday. Stop. No word from 
Thomas.” 

It clearly appears, therefore, that the plaintiff's 
services continued until the consummation of the sale 
of the Lake Osborne lands by Stitt and Company. 
There is no merit, therefore, in the contention that the 
services of the plaintiff were completed before the 
sale of the property, and that the testimony as to the 
sale price of the property was improper. As we have 
already said, the beneficial result secured through the 
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services of an attorney is a circumstance to be con- 
sidered in ascertaining what his compensation should 
be. The court below did not err in admitting evidence 
as to the amount for which the property involved sold, 


as it tended to show the beneficial results of plaintiff’s 
services. 


The plaintiff in error has not, in its brief or oral 
argument, urged the second assignment of error, and 
it will, therefore, be treated as abandoned. Harris v. 
State, 72 Fla. 128, 72 South. Rep. 522. 
Lewis, 60 Fla. 125, 53 South. Rep. 940. 
Co. v. VanMeter, 17 Fla. 783. 

Under the third assignment of error it is contended 
that the court erred in denying defendant’s motion for 
a new trial. 

In the motion for new trial objections were made 
to separate portions of the instructions given by the 
court, and also to the refusal of the court to give cer- 
tain instructions requested by the defendant. There- 
fore, in considering the third assignment of error, our 
attention will be first directed to those grounds of the 
motion for new trial which question the instructions 
given by the court, and its refusal to give charges re- 
quested by the defendant. 

The court below, in its charge to the jury instruct- 
ing them what circumstances might be considered in 
determining the compensation to be allowed the plain- 
tiff, charged that they might take into consideration 
“the amount and character of the legal service rendered 
by the plaintiff, the nature and the importance of any 
litigation involved in connection therewith, and the 
nature and importance of the business in which the 
services of the plaintiff were rendered; the responsi- 
bility imposed upon the plaintiff as an attorney as to 
the business and services for which he was employed 
and for which he rendered service; the amount of the 
money or the value of the property which was affected 
or involved in connection with the legal services and 
employment of the plaintiff; the skill and experience 
which were called for on the part of the plaintiff as 
an attorney in the performance of any legal services 
which he rendered; the professional character and 
standing of the plaintiff as an attorney; the results 
which were finally secured in connection with the 
business and services rendered by the plantiff; and 
whether or not the fee to be paid to the plaintiff by 
the defendant was an absolute or contingent fee, it 
being a recognized rule of law that an attorney may 
properly charge a much larger fee when the same is to 
be contingent than when it is not.” 

The sixth ground of the motion for new trial ques- 
tions, or excepts to, that part of the above quoted 
instruction which charged the jury that they might, 
in determining the amount of plaintiff's compensa- 
tion, consider “the nature and importance of any liti- 
gation involved in connection therewith.” 


McKinnon v. 
So. Express 
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It is contended by the plaintiff in error that this 
portion of the court’s charge was erroneous, because 
the plaintiff did not appear in any litigation, and that 
no litigation was necessary to be resorted to in the 
whole course of the plaintiff's employment. 

While the record does not show that any suit at 
law or in equity was actually instituted for the defend- 
ant by the plaintiff, nor that he appeared as attorney 
of record for the defendant in any such suit, yet it 
does appear from the evidence that there were, at the 
time of the plaintiff’s employment, suits pending in- 
volving the property defendant was seeking to pur- 
chase, and that there was other threatened litigation, 
all of which tended to jeopardize the defendant’s pos- 
sibilities of acquiring good and sufficient title to the 
property, or enforcing the contract which it held for 
the purchase thereof. In the course of plaintiff's em- 
ployment, it appears that he,advised in and piloted the 
pending litigation, prevented or forestalled other 
threatened litigation, and so advised, managed and con- 
trolled affairs as to prevent the successful foreclosure 
of mortgages, and avoid the necessity of bringing a 
suit to enforce the contract of the defendant. The liti- 
gation pending and that threatened, or in prospect, 
would have involved some vexing questions, and the 
disposal of pending causes and prevention of further 
litigation were of vital importance to the defendant. 

It is the law that the nature and importance of the 
litigation or business in which the services of any 
attorney are rendered, is a circumstance to be consid- 
ered in finding the compensation to be paid such at- 
torney. 6 C. J. p. 751. The court below, therefore, 
did not err in the charge complained of in the sixth 
ground of the motion for new trial. 

Another instruction brought in question in the 
motion for new trial was the following: ‘The court 
erred in charging that the jury in fixing the attorney’s 
compensation, might consider the results that were 
finally secured in connection with the business or ser- 
vices rendered by the plaintiff.” What we have had 
to say in our consideration of the first assignment of 
error disposes of this objection to the instruction of 
the court, and it follows that there was no error com- 
mitted by the court in this portion of its charge. 

Another portion of the court’s charge as to what 
might be considered in fixing the compensation of 
the plaintiff for his services, objected to by the defend- 
ant in its motion for new trial, is as follows: “whether 
or not the fee to be paid to the plaintiff by the defend- 
ant was an absolute or a contingent fee, it being a well 
recognized rule of law that an attorney may properly 
charge a much larger fee when the same is to be con- 
tingent than when it is not.” 

The charge objected to states a correct proposition 
of law. See 6C. J. p. 752, par. 331. 

In the instant case there was evidence before the 


jury to warrant the court in incorporating in its charge 
this propostion of law. The record before us discloses 
that the property the defendant was seeking to secure 
was very valuable. If it could secure the property with 
a clear title, it would be a most valuable acquisition. 
The professional services of the plaintiff were enlisted 
in negotiating the deal and in procuring a clear title 
to the property. There was nothing said at the time 
of this employment as to what compensation the plain- 
tiff was to receive for his services, and, as we have 
already said, the law implied a contract to pay such 
reasonable compensation as the circumstances war- 
ranted. There was evidence before the jury that in 
January, 1925, the incorporators of the defendant com- 
pany borrowed $10,000.00, the amount required to be 
paid in before beginning business as a corporation. 
The evidence further shows that the vice-president of 
the company, shortly after this, wrote the plaintiff 
that the company was “curb broke.” The proposition 
of acquiring this property and the employment of the 
plaintiff arose soon after the incorporation of the com- 
pany. There was evidence which tended to show that, 
unless the defendant was successful in securing the 
property, it would not have been able to have paid the 
plaintiff a fee commensurate with the ability, labor and 
sikll involved in his employment, and the value of the 
property involved. There was necessarily, therefore, 
an element of contingency entering into the matter of 
attorney fee. If success crowned the efforts of the 
attorney, the defendant would be able to pay a fee in 
keeping with the nature and importance of the matter, 
and the ability, experience and skill of the plaintiff, 
but if the services proved fruitless, there was a proba- 
bility that the defendant could not pay a fee at all in 
keeping with the magnitude of this proposition and the 
work involved. There was, in our opinion, sufficient 
evidence before the jury to warrant the charge com- 
plained of in the eighth ground of the motion for a 
new trial. 

The plaintiff, in its bill of particulars, claimed, and 
offered testimony before the jury relative to an item 
of $10,000.00 additional compensation over and above 
a reasonable fee. 

The court below, in charging the jury relative to 
this item, instructed the jury as follows: “As to the 
second element of the plaintiff’s claim, that is to say, 
the sum of $10,000.00 which plaintiff claims was agreed 
to be paid to him by the defendant in addition to 
reasonable compensation, for the services rendered by 
him in the event of the successful outcome of the mat- 
ter in question, the court charges you, that if you find 
from the evidence that any officer, agent or representa- 
tive of the said defendant did agree on behalf of the 
defendant to pay such sum or any sum to the plaintiff 
in addition to reasonable or other compensation for his 
services, and that such officer, agent or representative 
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of the said defendant was authorized to so agree, or 
was held out by the defendant to the plaintiff as one 
who was authorized to deal with and make such an 
agreement with the plaintiff, or that either at the time 
or after the making of said agreement the fact that it 
had been made was known to the other officers of the 
defendant corporation and that they made no objection 
thereto; then ,and in either such event, it will be your 
duty to find for the plaintiff as to such second element 
of his claim, and to assess the damages as to such 
element of his claim at such sum as you find from the 
evidence was so agreed by the defendant, or on its be- 
half as aforesaid, should be so paid to the plaintiff, 
and to include in your verdict such sum as you so find.” 

As to this second item of $10,000.00 claimed by the 


| plaintiff, the defendant requested the court to give the 


following instruction which was refused, to-wit: “In 
reference to the item of $10,000.00 alleged by the 
plaintiff to have been promised by Mr. McCarthy pay- 
able in American Express Company’s travellers checks, 


| the court charges you that as a matter of law, the plain- 


tiff is not entitled to recover said sum, and you will 
therefore in arriving at your verdict, exclude that item 
from consideration.” 

The giving of the instruction quoted as to this 
item, and the refusal to give the one requested by 
defendant relative thereto, are questioned under the 
eleventh and twelfth grounds of the motion for new 
trial. 

In the bill of particulars attached to the plaintiff’s 
declaration, he claims, in addition to the item of $45,- 
000.00 (the amount claimed as reasonable compensa- 
tion) another item as follows, to-wit: ‘To agreed ad- 
ditional compensation $10,000.00 American Express 
Company’s travellers checks.” 

It appears from the testimony that in the month of 
February, 1925, the professional services of the plain- 
tiff for the defendant in connection with the “Osborne 
Lands” began. The vice-president, and manager of the 
defendant, at that time produced a copy of what was 
termed the “Jones Contract” for the lands, and asked 
the plaintiff what he thought the chances were, under 
this contract, stating that he, for the defendant, could 
procure an assignment of this contract from the Lake 
Osborne Syndicate. It was with reference to this 
contract—what it was worth as a contract, and the 
rights under it to the Lake Osborne property, and the 
question of working it out—that the plaintiff was first 
approached by the representative of the defendant. 
It appears that in April, 1925, an abstract of title to 
the property was delivered by the defendant to the 
plaintiff for the purpose of examination, and at the 
same time a copy of the “Jones Contract,’ which was 
assigned to the defendant. In the letter enclosing 
these documents, the writer said to the plaintiff, “Your 
ultimatum on this will be the deciding factor * * * some 
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haste may be necessary because of foreclosure pro- 
ceedings.” 

It further appears that no express agreement was 
made between the plaintiff and the defendant relative 
to fees, each party apparently knowing a reasonable fee 
or compensation was implied under the law. There- 
fore, there was, under the law, an implied contract up- 
on the defendant’s part to pay a reasonable attorney’s 
fee to the plaintiff for his services. 

On a day subsequent to the employment of the 
plaintiff by the defendant, and after the relationship 
of attorney and client had been created between them 
in reference to the ‘‘Lake Osborne land,” it appears 
that there was a conference between the plaintiff and 
the vice-president and secretary of this defendant cor- 
poration, when they were taking lunch at the Seminole 
Hotel in Jacksonville. At that time they were discuss- 


. ing the “large possibilities” to be found in the business 


before them, that is, securing the “Lake Osborne” tract, 
also the difficulties confronting them in getting the 
title thereto. The plaintiff says that in this conference 
he remarked “Well, we will do the best we can with it, 
and if we don’t get that property, we will keep them 
from selling it to somebody else,” and that thereupon 
Mr. McCarthy, the vice-president and manager of the 
defendant, spoke up and said “If you put this thing 
through IT’ll give you in addition to your fees, Ten 

housand Dollars worth of American Express Com- 
pany travellers checks, so you and Mrs. Powell can take 
a trip to Europe.” 

Mr. James T. McCarthy, who apparently had entire 
control of the matter for the defendant, testified with 
reference to this conversation at the Seminole Hotel. 
He said in his testimony: “What I said was, ‘if we 
make this stick,’ ‘If we make this stick,’ ‘not you,’ ‘we,’ 
I will give you Ten Thousand Dollars payable in Am- 
erican Express Company’s travellers checks, for you to 
take a trip to Europe’ wasn’t any conversation (evi- 
dently means consideration) about it; it was a gratuity; 
it was an expression of good will to Mr. Powell. That 
is what it was. There was no reason for me to in- 
crease Mr. Powell’s compensation.” 

The above quoted portion of testimony was the 
basis for the instruction of the court concerning the 
$10,000.00 item and its refusal to give the special in- 
struction relative thereto requested by the defendant. 

This alleged promise of additional compensation was 
made after the services of the plaintiff for the defend- 
ant had begun under the implied contract for reason- 
able compensation. It is admitted by the plaintiff in 
his testimony that the Ten Thousand Dollars in Am- 
erican Express Company’s travellers checks was to be 
in addition to a reasonable fee. There is no evidence 
that any additional legal work or advice was to be 
rendered for this additional promise. Even if the 


promise of the vice-president was made in behalf of 
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and with the authority of the defendant, express or 
implied, it was a promise without consideration. There 
was already a subsisting contract between the alleged 
promisor and promisee for the performance of the 
professional services upon the one hand, and the pay- 
ment of reasonab!e compensation on the other. 

“The promise of a person to carry out a subsisting 
contract with the promisee or the performance of such 
contractual duty is clearly no consideration, as he is 
doing no more than he was already obliged to do, and 
hence has sustained no detriment, nor has the other 
party to the contract obtained any benefit. Thus a 
promise to pay additional compensation for the per- 
formance by the promisee of a contract which the 
promisee is already under obligation to the promisor 
to perform is without consideration. 13 C. J., p. 353, 
par. 209. 

“The rule holding a person in a fiduciary capacity 
to the strictest accountability applies to agreements 
for increased compensation after the confidential re- 
lationship is commenced. Such an agreement, no ad- 
ditional services by the attorney being contemplated, 
is, in the absence of peculiar facts, without considera- 
tion and invalid.” 6 C. J. p. 737, par. 311; Marshall v. 
Dossett, 57 Ark. 93, 20 S. W. Rep. 810; Kahle v. Plum- 
mer (Tex. Civ. App.) 74 S. W. Rep. 786. 

In the case of Marshall v. Dossett, supra, the Su- 
preme Court of Arkansas said: “An attorney who 
has agreed to defend a prisoner confined in jail for a 
stipulated fee, which was duly paid him, afterward, 
and while the relationship of attorney and client con- 
tinued, received from the client a promise to give him 
a mule in case the attorney succeeded in securing an 
acquittal. The client was acquitted, but did not deliver 
the mule: Held, in an action of replevin for the mule, 
that the executory promise conferred no title on the 
attorney.” 

In the text of the opinion in the Marshall v. Dossett 
case, the Arkansas court, on page 811, 20 S. W. Rep., 
says: “An attorney, who had agreed to defend a pris- 
oner confined in jail, for a stipulated fee, afterward 
and while the relation of attorney and client subsisted, 
accepted a promise from the client to confer upon him 
a gratuity, in the form of a mule, in case the attorney 
succeeded in restoring him to liberty. Such is the 
jealousy with which courts guard transactions between 
attorney and client, while that relation exists, that the 
authorities agree that if the gift has been executed 
by delivery, when the promise was made under the 
case found, the client could have revoked it. (Week’s 
Attorneys, par 364; I Biglow Frauds, 265; Lecatt v. 
State, 3 Port. (Ala.) 115). 

“But the promise to make the gift in this case was 
not executed. The promise to make the gift of chat- 
tels, irrespective of the relationship of attorney and 
client, confers no title or right of possession to the 


property promised, and affords on remedy against the 
promisor, by replevin or otherwise.” Italics sup- 
plied). 

The promise of the $10,000.00 in American Express 
Company’s travellers checks, was without considera- 
tion moving from the plaintiff. He was already ob- 
ligated to serve the defendant to the best of his ability 
as an attorney, under the implied contract for a reas- 
onable fee. Therefore, the promise was not a binding 
obligation upon the defendant. 

The promise was, by its very wording, a gift of a 
gratuity, and it was to be used for a particular purpose. 
According to the plaintiff’s own testimony, the repre- 
sentative of the defendant said, “I’ll give you in ad- 
dition to your fees, ten thousand dollars in American 
Express Company’s travellers checks, so that you and 
Mrs. Powell can take a trip to Europe.” 

To give, as used in the above quoted statement, 
means ‘‘to transfer the possession or title of, to another, 
without an equivalent or compensation; bestow grati- 
tously.”’ In other words, it was to be a present or a 
donation. Compensation was not in mind,—it was to 
be “in addition” to compensation. 

The proffer, then, to give ten thousand dollars in 
American Express Company’s travellers checks being 
only as a gift, it constituted no actionable obligation 
upon the part of the defendant, and the court erred in 
submitting this element of plaintiff’s claim to the jury, 
in the instruction objected to in the eleventh ground 
of the motion for new trial. 

For the same reason the court erred in its refusal to 
give the instruction requested by the defendant, excep- 
tion to which is taken in the twelfth ground of the 
motion for new trial. 

The only remaining grounds of the motion for new 
trial that are left for our consideration under the third 
assignment of error, are those which question the 
sufficiency of the evidence to sustain the verdict of the 
jury, and one which claims that the verdict of the jury 
was excessive. 

The attorneys for the plaintiff in error earnestly 
contend that the evidence does not sustain the verdict. 
We have read the entire testimony. As we have said 
several times in this opinion, the plaintiff was, under 
the circumstances in the case, entitled to reasonable 
compensation. 

The record shows that the plaintiff was, and is an 
attorney of good character and of marked ability, ex- 
perience and skill. He was called in his capacity as 
such attorney to serve the defendant in a matter of 
great importance to it. Of such importance was it 
that if favorable results ensued, the defendant would 
come into what might be termed a “small fortune;” 
and if the results were unfavorable to the defendant, 
it would practically have nothing. 

There were many questions to be considered in 
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passing upon the abstracts. Several complications seem 
to have arisen during the negotiations, and others were 
anticipated and feared. The record, as a whole, in- 
dicates that the plaintiff not only spent much time 
and labor, but also brought to bear all his personality, 
ability, experience and skill in securing for his client 
the valuable property it was seeking. The property 
acquired brought to the defendant $750,000.00, with a 
comparatively small outlay of money. It made a profit 
approximating $450,000.00. Reputable members of 
the bar testified that, in their opinion, $45,000.00 
would be a reasonable fee for the plaintiff’s services. 
The jury heard all the evidence and reached a verdict 
which fixed the fee to be allowed at $45,000.00. 

We cannot say that there was no evidence to sus- 
tain such a finding, nor that this finding is not sup- 
ported by the evidence. However, the jury also found 
that the plaintiff was entitled to recover the additional 
$10,000.00, which we have referred to in considering 
the charge to the court. In our consideration of the 
court’s instruction to the jury, with reference to this 
ten-thousand-dollar item, and also in considering its 
refusal to charge the jury, at the request of the de- 
fendant, that this item should be eliminated from their 
consideration, we discussed the evidence bearing upon 
this element of the plaintiff’s claim, and from what 
we have said in that discussion, it follows that the jury 
were not warranted, under the evidence, in including 
the amount of this items in its verdict. 

If the defendant in error, within thirty days after 
the mandate of this court in this cause is filed in the 
court below, shall enter a remittitur of the sum of 
$10,000.00 from the judgment, as of the date of its ren- 
dition in the circuit court, the residue of such judgment, 
amounting to $26,506.04, shall stand affirmed; other- 
wise, the entire judgment of the circuit court shall 
stand reversed and a new trial ordered. 

ELLIS, C. J., and WHITFIELD and BUFORD, J. J., 
Concur. 

TERRELL and STRUM, J. J., did not participate. 

BROWN, J., disqualified. 

Opinion filed August 1, 1927. 


A. B. Christie, 
Plaintiff in Error, 
v. Orange County. 
State of Florida, 
Defendant in Error. 
PER CURIAM. 
Plaintiff in error, A. B. Christie was indicted, tried 
and convicted for the crime of rape. The death penalty 


was imposed and writ of error taken to the judgment. ° 
The crime was alleged to have been committed in Or- 
lando, Orange County, Florida, on the early morning 
of October 15th, 1926. Christie was arrested about 
noon of the same date and lodged in the Orange County 


jail where he remained till October 18th, when he was 
removed to the County Jail of Hillsborough County, 
one hundred miles away for safe keeping, or to prevent 
lynching. In response to a writ of habeas corpus he 
was returned to Orlando on the afternoon of October 
50th, and the charge against him was investigated, 
resulting in his being remanded. He was placed on 
trial November Ist, 1926, following the-denial of a 
motion for continuance, which is laid as the first as- 
signment of error here. 

We think a continuance or postponement within 
reason should have been granted. Plaintiff in error 
and the prosecutrix were comparative strangers to 
each other, having met once before three or four days 
prior to the date of the alleged crime. The prosecu- 
trix was twenty-four years old, and during the six 
years prior to this incident had lived in more than half 
a dozen places in three different states. She had lived 
in Orlando about one year. The Plaintiff in error was 
a stranger in Orlando, having come there from another 
state fifteen days prior to the crime for which he 
stands convicted. He was arrested on October 15th, 
and three days later he was removed to Hillsborough 
County jail, one hundred miles away, for safe keeping. 
He was returned to Orlando on the afternoon of Oc- 
tober 30th, and was arraigned and tried on November 
lst, 1926. It is true that he had secured counsel be- 
fore he was removed to the Hillsborough County jail 
and they appear to have been diligent in his behalf, 
but he was entitled to more than that. It was his 
right under the facts shown to establish in court the 
character of himself and that of the prosecutrix, if he 
intended to rely on consent as a defense, to be advised 
fully of the charge against him and to have a reason- 
able time to prepare his defense to such charge. On 
account of the inconvenience counsel were put to in 
consulting with defendant and the brief time given 
to prepare for and present his defense in the light of 
the facts here shown to exist we think he was denied a 
fundamental right guaranteed him by the Constitution. 

Our country is committed to the doctrine that no 
matter what the crime one may charged with he is 
entitled to a fair and impartial trial by a jury of his 
peers. Such a trial contemplates counsel to look after 
his defense, compulsory attendance of witnesses if 
need be, and a reasonable time in the light of all the 
prevailing circumstances to investigate properly, pre- 
pare and present his defense. When less than this is 
given the spirit and purpose of the law is defeated. 
Moore v. State, 59 Fla. 23, 52 So. 971; State v. Pool, 
50 La. Ann. 449, 23 So. 503; Brown v. State, 88 Fla. 
457, 102 So. 546; Anderson v. State, Fla. 110 So. 
250. 

A law suit is not a scientific game to be won or lost 
by skilled or unskilled moves on the part of the players. 
It is neither a matching of wits nor a contest of intel- 
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lectual powers. It is plain, simple inquiry as to where 
the truth lies in the controversy over legal rights in- 
volving person or property. It is not a contest be- 
tween court and counsel, nor yet between counsel for 
the respective parties for the display of learning or 
forensic eloquence. Neither should seek to submerge 
the court or to win success for himself or bring defeat 
to an adversary by invoking technical rules of practice 
or refinements of reasoning which defeat substantial 
justice.” 


Much in the record brought here staggers the moral 
conscience but court nor jury should be influenced by 
that. Where does the truth lie in the controversy is 
the substance of their concern and is the pillar of 
fire that must guide them in their deliberations and to 
their conclusion in the matter. By rumors of mob 
violence they are not to be deterred from performing 
their full duty nor should they be moved by the display 
of skillful technique or forensic eloquence on the part 
of the counsel, otherwise our time honored constitu- 
tional guaranty of fair and impartial trial becomes a 
receding memory which like the apples of Sodom 
crumble to dust when about to be realized. 

In the conduct of the trial, the trial judge and State’s 
Attorney were noticeably fair in the performance of 
their respective duties, but in view of the circum- 
stances that encompassed the defendant we do not 
think that he was given a reasonable time within which 
to prepare and present his defense; and we think that 
in view of all the facts in the case he was entitled to 
have given the following charge in his behalf which 
was requested but denied: 

“In a case of this kind where no other person was an im- 
mediate witness to the alleged act the testimony of the prosecu- 
trix should be rigidly scrutinized, especially as to the nature 
and extent of the force used and as to whether consent was not 
ultimately yielded, and before you can convict the accused you 
must be satisfied beyond a reasonable doubt that the alleged 
rape was “forcible and against the will of” the prosecutrix, 
since the accomplishment of the act by force and against the will 
of the female are the essential elements of the crime.” 

Coker v. State, 84 Fla. 672, 93 So. 176. 

Whether one charged with violating the law is 
tried and the sentence of the law imposed today or 
at some reasonably near future date is quite imma- 
terial but it is very material that the trial be con- 
ducted in every detail in keeping with the letter and 
spirit of our fundamental law. For reasons thus an- 
nounced the judgment below is reversed and a new 
trial awarded. 

Reversed. 

ELLIS, C. J., 


and WHITFIELD, TERRELL, 
STRUM AND BROWN, J. J., Concur. 

BUFORD, J., Dissents. 

Opinion filed August 1, 1927. 
ELLIS, C. J., Concurring. 


I concur in the conclusion reached because I think 
the requested charge which was refused contained a 
correct statement of the law and was applicable to the 
evidence, the inherent weakness of which left the 
question of consent a matter of doubt. 

I do not concur in the view that any undue haste 
existed in bringing the defendant to trial which could 
be said to have impaired his rights under the law. 
BUFORD, J., Dissenting. 

I do not think the action of the court in declining to 
grant the motion for a continuance or postponement 
of the trial under the showing made constituted re- 
versible error. I do not think the charge quoted in 
the majority opinion contained a correct statement of 
the law under the evidence as submitted and I therefore 
think the trial judge was within his legal rights to 
refuse to give the charge. The evidence is in many 
respects most remarkable and the jury would have 
been warranted in discrediting a great part of it. This 
however, the jury appears not to have done. There is 
nothing in the record to show or to lead one to believe 
that the jury was influenced by anything outside the 
evidence. To believe the evidence offered and find a 
verdict based thereon was within the province of the 
jury. 1 therefore dissent from the judgment of re- 
versal. 


R. E. Evans, 
Appellant, 
Vv. Brevard County. 
Ames A. Barlow, Albert L. 
McGlaun, et al., 
, Appellees. 
PER CURIAM. 

April 2nd, 1917, Mrs. Jennie G. Hall, of Providence, 
R. L, executed an optional agreement with Ames A. 
Barlow, of Cocoa, Florida, to sell him nine hundred and 
twenty-four acres of land in Brevard County, Florida. 
In May, 1917, Barlow for a consideration, assigned a 
one-fifth interest each in this optional agreement to 
R. E. Evans, Walter Hatter and G. N. Hendry. Barlow 
made an intensive effort to meet the terms of his 
agreement with Mrs. Hall, but failing to do so she wrote 
him May 29th, 1919, advising that if payment was 
not made on or before July 10th, following, said agree- 
ment would be no longer binding and that she would 
thereafter consider herself free from liability there 
under. 

On receipt of the letter of May 29th, Barlow com- 
menced negotiations with Mrs. Hall to purchase said 
lands under a new agreement materially different in its 
terms from the agreement of April 2nd, 1917. The 
terms of the new agreement were settled but failure on 
the part of Barlow to comply with them, it and all 


4 

fo 
dr 
ne 
se 
Be 
ne 
Or 
tel 
fo 
co 
in 
et 
to 
by 
CO 
So 
be 
Pris 
SO 
Op 
th 
We 
an 
j tit 
tr 
tit 
tel 
di: 
ab 
let 
on 
65 
of 
en 
po 
ag 
(3 
a 
ty 
ag 
to 
an 
tr 
sa 
wr 
pe 
du 


SF 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 57 


- former agreements were cancelled by telegrams ad- 


dressed to Barlow by W. A. Gamwell representing Mrs. 
Hall and dated November 17th, 1919. A third and 
new agreement slightly different in its terms from the 
second was then entered into between Barlow and Mrs. 
Hall which was carried out. Hatter and Evans 
neglected and refused to contribute any of the funds 
or in any other manner assist Barlow in meeting the 


- terms of the second or third agreement. Barlow being 


forced to resort to others for assistance declined to 
concede them (Hatter and Evans) any interest there- 
in, so they bring this suit against Barlow and Hendry, 
et als., to have a trust declared on their behalf in and 


' to one fifth interest each in the lands so purchased 


by Barlow and for an accounting. 

This is the second appearance of this case in this 
court, (Hatter et al. v. Barlow et al., 86 Fla. 637, 98 
So. Rep. 620). Since its first appearance here it has 
been dismissed as to Hatter without prejudice to the 


' right of Evans to pursue his claim. Evans is now the 
sole party appellant. 


The major contention of Evans is that the original 


F optiongl! agreement between Mrs. Hall and Barlow 


though slightly modified was the one that was finally 
executed, that he (Evans), Barlow, Hatter and Hendry 
were joint adventurers in the enterprise that when 
Barlow made written assignments to Evans, Hatter 
and Hendry the four became co-tenants of the equitable 
title, that they were bound together by a relation of 
trust and confidence, and that when Barlow took legal 
title in his own name he became trustee for his co- 
tenants with the right to enforce contribution. 

As an abstract propostion of law this contention 
cannot be combatted, but careful analysis of the record 
discloses the original agreement was treated as 
abandoned in both the subsequent agreements and the 


F letter of May 29th, 1919, by Mrs. Hall serving notice 


on Barlow, was sufficient compliance with the rule 
prescribed in Felt v. Morse, 80 Fla. 154, 85 So. Rep. 


; 656, for cancellation where time is not of the essence 


of the agreement. All the essential elements of this 
entire transaction are shown in a triangular corres- 
pondence carried on (1) between Barlow and Gamwell, 
agent for Mrs. Hall, (2) between Evans and Barlow, and 
(3) between Evans and Gamwell. This correspondence 
comprises volume two of the record and does indicate 
a rather frequent and continuous communication be- 
tween Evans and Barlow from the time the original 
agreement was made till after the sale from Mrs. Hall 
to Barlow was concluded. It also shows that Evans 
and Barlow mistrusted each other, that Evans con- 
tributed nothing to help Barlow consummate the final 
sale though he was repeatedly given a chance and 
urged to do so and that he (Evans) proposed inde- 
pendent negotiations to Mrs. Hall to purchase the lands 
during the pendency of the agreement between her and 


Barlow. 

The evidence shows that the five hundred dollars 
put up as a binder when the original optional agree- 
ment between Barlow and Mrs. Hall was made, (one 
hundred dollars of which was paid by Evans) was for- 
feited when this agreement fell through and that it 
constituted no part of the consideration finally paid for 
the land. While the testimony is extremely conflict- 
ing on all material points, we think it shows conclusive- 
ly that there was no trust relation existing between 
Evans and Barlow after the failure of the first agree- 
ment, that the conduct of Mrs. Hall, Evans and Barlow 
shows that they all recognized the failure of the first 
agreement and that Evans had ample opportunity to 
come in and participate in the sale as finally made but 
failed to do so. Evans’ connection with the transac- 
tion after the failure of the first agreement was that 


_of any other stranger to the cause, except that he 


had knowledge of Barlow’s efforts to close it. 

Further discussion of this or other questions raised 
would serve no useful purpose. The decree of the 
chancellor is amply supported by the record and is 
affirmed. 

Affirmed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur. 

ELLIS, C. J., and STRUM and BROWN, J. J. Con- 
cur in the Opinion, filed August 1, 1927. 


Peoples Bank of Jacksonville, 
a corporation, 
Appellant, 

Vv. Duval County. 
Virginia Bridge and Iron Company, 
a corporation, Tidewater Glass Manu- 
turing Company, a corporation, E. T. 
Mcllvaine, as Receiver of the Tidewater 
Glass Manufacturing Company, and 
United States Trust Company, a cor- 
poration, 

Appellees. 
BROWN, J. 
STATEMENT. 

The Virginia Bridge and Iron Company, one of the 
appellees here, filed its bill in the Circuit Court of 
Duval County against the Tidewater Glass Manufac- 
turing Company and the United States Trust Company 
to enforce a material man’s lien for certain structural 
steel which had been sold by the complainant on writ- 
ten contract to the Glass Company for use by the latter 
for the construction of a certain furnace room and 
warehouse building on certain property in the City of 
Jacksonville. The United States Trust Company was 
also made a party defendant to the bill, it being alleged 
that the Trust Company claimed some interest in the 
premises, as purchaser, mortgagee or otherwise, the 
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lectual powers. It is plain, simple inquiry as to where 
the truth lies in the controversy over legal rights in- 
volving person or property. It is not a contest be- 
tween court and counsel, nor yet between counsel for 
the respective parties for the display of learning or 
forensic eloquence. Neither should seek to submerge 
the court or to win success for himself or bring defeat 
to an adversary by invoking technical rules of practice 
or refinements of reasoning which defeat substantial 
justice.” 

Much in the record brought here staggers the moral 
conscience but court nor jury should be influenced by 
that. Where does the truth lie in the controversy is 
the substance of their concern and is the pillar of 
fire that must guide them in their deliberations and to 
their conclusion in the matter. By rumors of mob 
violence they are not to be deterred from performing 
their full duty nor should they be moved by the display 
of skillful technique or forensic eloquence on the part 
of the counsel, otherwise our time honored constitu- 
tional guaranty of fair and impartial trial becomes a 
receding memory which like the apples of Sodom 
crumble to dust when about to be realized. 

In the conduct of the trial, the trial judge and State’s 
Attorney were noticeably fair in the performance of 
their respective duties, but in view of the circum- 
stances that encompassed the defendant we do not 
think that he was given a reasonable time within which 
to prepare and present his defense; and we think that 
in view of all the facts in the case he was entitled to 
have given the following charge in his behalf which 
was requested but denied: 

“In a case of this kind where no other person was an im- 
mediate witness to the alleged act the testimony of the prosecu- 
trix should be rigidly scrutinized, especially as to the nature 
and extent of the force used and as to whether consent was not 
ultimately yielded, and before you can convict the accused you 
must be satisfied beyond a reasonable doubt that the alleged 
rape was “forcible and against the will of” the prosecutrix, 
since the accomplishment of the act by force and against the will 
of the female are the essential elements of the crime.” 

Coker v. State, 84 Fla. 672, 93 So. 176. 

Whether one charged with violating the law is 
tried and the sentence of the law imposed today or 
at some reasonably near future date is quite imma- 
terial but it is very material that the trial be con- 
ducted in every detail in keeping with the letter and 
spirit of our fundamental law. For reasons thus an- 
nounced the judgment below is reversed and a new 
trial awarded. 

Reversed. 


ELLIS, C.J., and WHITFIELD, TERRELL, 


STRUM AND BROWN, J. J., Concur. 
BUFORD, J., Dissents. 
Opinion filed August 1, 1927. 
ELLIS, C. J., Concurring. 


I concur in the conclusion reached because I think 
the requested charge which was refused contained a 
correct statement of the law and was applicable to the 
evidence, the inherent weakness of which left the 
question of consent a matter of doubt. 

I do not concur in the view that any undue haste 
existed in bringing the defendant to trial which could 
be said to have impaired his rights under the law. 
BUFORD, J., Dissenting. 

I do not think the action of the court in declining to 
grant the motion for a continuance or postponement 
of the trial under the showing made constituted re- 
versible error. I do not think the charge quoted in 
the majority opinion contained a correct statement of 
the law under the evidence as submitted and I therefore 
think the trial judge was within his legal rights to 
refuse to give the charge. The evidence is in many 
respects most remarkable and the jury would have 
been warranted in discrediting a great part of it. This 
however, the jury appears not to have done. There is 
nothing in the record to show or to lead one to believe 
that the jury was influenced by anything outside the 
evidence. To believe the evidence offered and find a 
verdict based thereon was within the province of the 
jury. 1 therefore dissent from the judgment of re- 
versal. 


R. E. Evans, 
Appellant, 
v. Brevard County. 
Ames A. Barlow, Albert L. 
McGlaun, et al., 
Appellees. 
PER CURIAM. 


April 2nd, 1917, Mrs. Jennie G. Hall, of Providence, 
R. I., executed an optional agreement with Ames A. 
Barlow, of Cocoa, Florida, to sell him nine hundred and 
twenty-four acres of land in Brevard County, Florida. 
In May, 1917, Barlow for a consideration, assigned a 
one-fifth interest each in this optional agreement to 
R. E. Evans, Walter Hatter and G. N. Hendry. Barlow 
made an intensive effort to meet the terms of his 
agreement with Mrs. Hall, but failing to do so she wrote 
him May 29th, 1919, advising that if payment was 
not made on or before July 10th, following, said agree- 
ment would be no longer binding and that she would 
thereafter consider herself free from liability there 
under. 

On receipt of the letter of May 29th, Barlow con- 
menced negotiations with Mrs. Hall to purchase said 
lands under a new agreement materially different in its 
terms from the agreement of April 2nd, 1917. The 
terms of the new agreement were settled but failure on 
the part of Barlow to comply with them, it and all 
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former agreements were cancelled by telegrams ad- 
dressed to Barlow by W. A. Gamwell representing Mrs. 
Hall and dated November 17th, 1919. <A third and 
new agreement slightly different in its terms from the 
second was then entered into between Barlow and Mrs. 
Hall which was carried out. Hatter and Evans 
neglected and refused to contribute any of the funds 
or in any other manner assist Barlow in meeting the 
terms of the second or third agreement. Barlow being 
forced to resort to others for assistance declined to 
concede them (Hatter and Evans) any interest there- 
in, so they bring this suit against Barlow and Hendry, 
et als., to have a trust declared on their behalf in and 
to one fifth interest each in the lands so purchased 
by Barlow and for an accounting. 

This is the second appearance of this case in this 
court, (Hatter et al. v. Barlow et al., 86 Fla. 637, 98 
So. Rep. 620). 
been dismissed as to Hatter without prejudice to the 
right of Evans to pursue his claim. Evans is now the 
sole party appellant. 

The major contention of Evans is that the original 
optiongl agreement between Mrs. Hall and Barlow 
though slightly modified was the one that was finally 
executed, that he (Evans), Barlow, Hatter and Hendry 
were joint adventurers in the enterprise that when 
Barlow made written assignments to Evans, Hatter 
and Hendry the four became co-tenants of the equitable 
title, that they were bound together by a relation of 
trust and confidence, and that when Barlow took legal 
title in his own name he became trustee for his co- 
tenants with the right to enforce contribution. 

As an abstract propostion of law this contention 
cannot be combatted, but careful analysis of the record 


' discloses that the original agreement was treated as 


abandoned in both the subsequent agreements and the 
letter of May 29th, 1919, by Mrs. Hall serving notice 


F on Barlow, was sufficient compliance with the rule 


| of the agreement. 


prescribed in Felt v. Morse, 80 Fla. 154, 85 So. Rep. 
656, for cancellation where time is not of the essence 
All the essential elements of this 


entire transaction are shown in a triangular corres- 
| pondence carried on (1) between Barlow and Gamwell, 
; agent for Mrs. Hall, (2) between Evans and Barlow, and 


| (5) between Evans and Gamwell. 


This correspondence 


- comprises volume two of the record and does indicate 


a rather frequent and continuous communication be- 
tween Evans and Barlow from the time the original 


_ agreement was made till after the sale from Mrs. Hall 


to Barlow was concluded. 


It also shows that Evans 


-and Barlow mistrusted each other, that Evans con- 
» tributed nothing to help Barlow consummate the final 
4 sale though he was repeatedly given a chance and 
-urged to do so and that he (Evans) proposed inde- 


pendent negotiations to Mrs. Hall to purchase the lands 


} during the pendency of the agreement between her and 


Since its first appearance here it has . 
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Barlow. 

The evidence shows that the five hundred dollars 
put up as a binder when the original optional agree- 
ment between Barlow and Mrs. Hall was made, (one 
hundred dollars of which was paid by Evans) was for- 
feited when this agreement fell through and that it 
constituted no part of the consideration finally paid for 
the land. While the testimony is extremely conflict- 
ing on all material points, we think it shows conclusive- 
lv that there was no trust relation existing between 
Evans and Barlow after the failure of the first agree- 
ment, that the conduct of Mrs. Hall, Evans and Barlow 
shows that they all recognized the failure of the first 
agreement and that Evans had ample opportunity to 
come in and participate in the sale as finally made but 
failed to do so. Evans’ connection with the transac- 
tion after the failure of the first agreement was that 
of any other stranger to the cause, except that he 
had knowledge of Barlow’s efforts to close it. 

Further discussion of this or other questions raised 
would serve no useful purpose. The decree of the 
chancellor is amply supported by the record and is 
affirmed. 

Affirmed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur. 

ELLIS, C. J., and STRUM and BROWN, J. J. Con- 
cur in the Opinion, filed August 1, 1927. 


Peoples Bank of Jacksonville, 
a corporation, 
Appellant, 

Vv. Duval County. 
Virginia Bridge and Iron Company, 
a corporation, Tidewater Glass Manu- 
turing Company, a corporation, E. T. 
Mcllvaine, as Receiver of the Tidewater 
Glass Manufacturing Company, and 
United States Trust Company, a cor- 
poration, 

Appellees. 
BROWN, J. 
STATEMENT. 

The Virginia Bridge and Iron Company, one of the 
appellees here, filed its bill in the Circuit Court of 
Duval County against the Tidewater Glass Manufac- 
turing Company and the United States Trust Company 
to enforce a material man’s lien for certain structural 
steel which had been sold by the complainant on writ- 
ten contract to the Glass Company for use by the latter 


for the construction of a certain furnace room and 


warehouse building on certain property in the City of 
Jacksonville. The United States Trust Company was 


also made a party defendant to the bill, it being alleged 
that the Trust Company claimed some interest in the 
premises, as purchaser, mortgagee or otherwise, the 
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precise nature thereof being unknown to complainant, 
but that such interest, claim or lien, if any, was 
created or arose while the construction of the buildings 
of said Glass Company, in which complainant’s material 
was used, was in progress, and that, therefore, said 
Trust Company was a purchaser or creditor with notice 
of complainant’s lien, and prayed a foreclosure of its 
lien as a prior lien over that of the Trust Company for 
the amount due it for such structural steel above men- 
tioned, and also for a money decree for certain steel 
which had been contracted for but which Glass Com- 
pany had declined to take for the amount of the con- 
tract price less the fair market value of such unshipped 
material which had been fabricated by the complainant 
for the Glass Company in accordance with said written 
contract. Demurrers to the bill filed by the Glass 
Company and the Trust Company were overruled. 
Both defendants then filed their separate answers. 
The Trust Company alleged that its lien on the property 
had been created by a mortgage executed by the Glass 
Company to it and denied that its interest in the prop- 
erty described in the bill was created or arose while 
the construction of the building or buildings of said 
Glass Company were in progress, and alleged upon in- 
formation and belief that prior to the acquisition by 
the Trust Company of its mortgage lien the construc- 
tion on said buildings had ceased or had been suspended. 
This answer also denied that the Trust Company had 
any actual notice at the time of the acquisition of its 
lien that the complainant had supplied any material for 
said buildings, and hence that its lien was not inferior 
to the lien of the complainant. It also denied that 
complainant’s alleged lien for material furnished had 
been recorded in accordance with the statute at the 
time of the execution and delivery of said mortgage. 
No copy of the mortgage was set forth in or attached 
as an exhibit to the answer. General replications were 
filed by the complainant to both answers and a special 
master was appointed. Most of the evidence taken 
before the special master consisted of the stipulation 
as to the facts entered into between the parties. This 
stipulation showed that the complainant Bridge and 
Iron Company had entered into a contract with the 
Glass Company for the fabrication and shipment to it 
of certain structural steel, and that under this contract 
four carloads of such steel was shipped and delivered 
by the Bridge and Iron Company to the Glass Company 
between December 8th and the following January 9th. 
That the Glass Company had accepted and used said 
materials in the erection of a building or buildings 
upon the plant site described in the bill and thereupon 
became indebted to the Bridge and Iron Company in 
the sum of $7,999.33, for which amount the Bridge 
Company claimed a lien; that the Bridge and Iron 
Company was ready, willing and able to ship and de- 
liver the balance of such material covered by the con- 
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tract, but that the Glass Company had defaulted in its 
payments under the contract and had notified the 
Bridge Company that it was not ready to accept de. 
livery of the remainder. That thereupon the Bridge 
and Iron Company suspended loading and shipping the 
material under said contract, with the exception of four 
angles weighing seventeen pounds which were shipped 
and delivered on April 9th, and that on the 14th of 
May it gave written notice to the Glass Company and 
terminated said contract in accordance with its terms, 
There was also evidence tending to show that the 
Bridge Company was entitled to a balance of $4,727.14 
for the remainder of the material which it had prepared 
to ship under the contract less its scrap value. 

The final decree adjudged that the complainant 
was entitled to a lien for $7,999.33 on the lands and 
property described in the bill, superior to the 
mortgage of the defendant Trust Company, and that 
the complainant was also entitled to a money decree for 
said sum of $4,724.14, but that this latter claim did 
not constitute a material man’s lien and was not su- 
perior to the Trust Company’s mortgage. A fore- 
closure sale was decreed and execution was ordered to 
issue for the amount of the money decree. , 

About a month after the rendition of the final de- 
cree, and before the sale had taken place thereunder, 
the Peoples Bank of Jacksonville filed a petition for 
intervention. At this time the litigation had been pro- 
ceeding for about a year. Among other things, this 
petition alleged that said Peoples Bank was the owner 
and holder of eight promissory notes, aggregating 
$20,000.00, together with interest thereon at 8&°,, 
which was secured by the mortgage given by the Glass 
Company to the United States Trust Company, which 
mortgage was dated on April 2nd and recorded on 
April 23rd, and that petitioner paid to said Glass Com- 
pany the sum of $20,000.00 for said notes on April 
25th, without any notice, actual or constructive, of the 
alleged lien of the Bridge Company on the property 
described in the mortgage of trust deed and in the be- 
lief that said mortgage was a first lien on the property 
and buildings described. That the contractor had not 
filed any notice of intention to hold any lien on said 
premises described in the final decree until May 8th, 
subsequently to the execution and recording of said 
mortgage on April 22nd and 23rd respectively, and 
that the complainant Bridge Company had done no 
work on said premises and furnished no material! sub- 
sequent to January 9th, except that on April 11th it 
delivered four angles without any additional charge, 
same being negligible in nature and amount and should 
have been shipped by the contractor with the last de- 
livery made on January 9th. It will be observed that 
this petition does not deny that the building was 
in course of construction at the time the mortgage to 
the Trust Company was executed. The petition fur- 
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' ther averred that said Peoples Bank was an indis- 


pensable party to the cause, and that the bill failed to 
set forth any allegations which would make the joinder 


' of the Mortgage Company in its individual capacity 


binding upon the rights and interests of petitioner. 
The petition does not deny knowledge on the part of 
petitioner of the pendency of the litigation, but it 
alleges that it had only lately heard of the decree, and 
since that time had been busy trying to procure the 
Glass Company to pay off the claim of the Bridge and 
Iron Company and had been assured that it would be 


- done, thus leaving the mortgage securing the notes as 
| afirst lien, and that when it became apparent that the 


Glass Company would be unable to do this, petitioner 
decided to file the petition for intervention. The pe- 


| tition alleges that the materials furnished by the con- 
| tractor had been substantially furnished by January 


9th, and that in order for such Bridge and Iron Com- 
pany to have acquired a lien superior to that of the 
mortgage, its notice of intention to hold such a lien 
should have been recorded within three months after 


' the entire furnishing of the material, that is, on or 


before April 23rd, the date of the recording of said 
mortgage; that, therefore, petitioner became a creditor 
of the Glass Company without notice of the Bridge 


' Company’s claim at the time of its purchase of said 


notes on April 25th. 

The petition for intervention prayed that petitioner 
be allowed to intervene and be given an opportunity to 
plead, answer or demur to the bill of complaint, and 
that pending the determination of petitioner’s rights 
the final decree be set aside, and that on final hearing 
another decree be entered in its stead decreeing the 
rights of the petitioner superior to the Bridge and 
lron Company, and that in the event the court would 
not grant such relief, that it should modify and amend 
its final decree so as to show whether or not the prop- 
erty should be sold and free and clear of the money 
decree above mentioned, and providing that in the 
event the premises upon such sale brought more than 
the amount of the lien decreed in favor of the com- 
plainant, together with costs, then the surplus be dis- 
tributed to the holders of the notes secured by the 
mortgage to the United States Trust Company as 
Trustee, pro rata, with interest thereon. 

The complainant Bridge Company filed a motion to 
dismiss the petition upon various grounds, also an 
answer to the petition setting up a copy of the mort- 
gage which had been executed to United States Trust 
Company, claiming that under said Mortgage, the 
Trust Company was made trustee, had the right to act, 
for said note holders, and that it was unnecessary to 
make the latter or any of them parties to the suit, and 
that the petitioner was bound by the final decree 
against the Trust Company. 

The court rendered a decree denying and dismissing 


the petition for intervention, but modified its former 
decree in the alternative respects prayed for in said 
petition, so that the property should be sold free and 
clear of the liens claimed by the parties to the suit, and 
that the proceeds should be applied, first, to the com- 
plainant material man’s lien and the costs of said suit, 
and any surplus remaining to be applied to the payment 
of said money decree in favor of the complainant 
Bridge Company. 

The petitioner, the Peoples Bank of Jacksonville, 
thereupon appealed to this court, assigning as error 
the order denying and dismissing its petition for inter- 
vention, and also the final decree in said cause. 

BROWN, J., (after stating the facts as above): 

There is serious doubt about the right of the appel- 
lant to intervene after final decree in the court below. 
As a general rule, after litigation has resulted in final 


_judgment or decree it is too late for third persons to be 


allowed to intervene as parties to the litigation. Smith 
v. Elliott, 56 Fla. 849, 47 So. 387; 20 R. C. L. 688; 21 
C. J. 345. Such applications are unusual and have 
generally been denied, though there are cases where in 
the interests of justice leave to intervene has been 
granted after final decree. In this connection the ap- 
pellant Bank calls attention to the fact that the Trust 
Company was made a defendant in its individual and 
not in its representative capacity, and contends that it 
(the Bank) was a necessary party defendant to the 
suit, upon the ground that the beneficiaries as well as 
the trustee should have been made parties defendant. 
In support of this proposition appellant cites 27 Cye. 
354, 1567; Clark v. Manning, 95 Ill. 580; Caldwell v. 
Taggart, 29 U. S. 190, 7 L. Ed. 828; Schillinger v. 
Arnoit, 14 N, Y. 8. 326; Clark v. Reyburn, 19 (U. 8S.) L. 
Ed. 354; Brown v. Brown, 86 Tenn. 316, S. W. 643; Doke 
v. Williams, 45 Fla. 248, 251, 34 So. 569; Morgareige v. 
Howey, 75 Fla. 235, 78 So. 14; Kerrison v. Stewart, 23 
(U. 8.) L. Ed. 846; William v. Morgan, 111 U. S. 684, 
20 L. Ed. 559; 15 Encyc. of Pldg. & Prac., 636, 637 Ev- 
erett v. Edwards (Mass.) 5 L. R. A. 112. On the other 
hand, it is contended by the appellee Bridge Company 
that under the terms of the mortgage and the notes se- 
cured thereby, the Trust Company was made agent or 
representative of the note holders with such powers that 
it could represent the rights of these note holders as 
defendant in the suit, and that, therefore, the final 
decree was binding upon the note holders; that the 
trustee defended and actively contended for the priority 
of the mortgage lien, and that in view of the fact that 
it was made a party defendant and answered in its 
name, “United States Mortgage and Trust Company,” 
the mortgage or trust deed having been executed to it 
in that name, the mere fact that it was not designated 
in the pleadings as trustee became a matter of no sub- 
stance or consequence. In support of its contentions 


in this regard, appellee cites Fink v. Bay Shore Term- 
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inal Co., 144 Fed. 837, 75 CCA 665 (affirmed 203 U. S. 
577, 51 L. Ed. 235) ; Kerrison v. Stewart, 93 U. 8. 155, 
163, 23 L. Ed. 843; Young v. Whitney, 18 Fla. 54; 
Schuster v. Crawford, 199 S. W. 327; 23 Am. & Eng. 
Encye. of Law, 823; 22 Standard Encyc. of Proc., 
154-5; see also in this connection 2 R. C. L. 667, 685; 
Jones on Corporate Bonds and Mortgages, 2nd ed.), 
paragraph 33, pp. 33-34; 41 C. J. 882. 

The decision of this question, which is not free 
from difficulty, would probably turn upon a considera- 
tion of the terms of the mortgage or trust deed, but we 
prefer to ground the decision of this case upon the 
substantive question raised by the petition, and which 
has been ably argued by counsel for both sides, rather 
than to base the same upon a mere procedural point. 
Even if the court below had been in error in dismissing 
the petition from a procedural standpoint, its action 
can clearly be sustained upon the insufficiency of the 
substantive ground set up by the petition for interven- 
tion. 

The petition for intervention does not deny that the 
mortgage or trust deed was executed and recorded 
while the construction of the building, for which the 
complainant Bridge Company had furnished the steel, 
was in progress, but it contends that this was not suf- 
ficient to give the mortgagee notice of complainant’s 
lien for such material. This contention is based upon 
the theory that it is not the mere fact that a building 
is in process of construction which makes a creditor 
one with notice, under the provisions of the statute. 
Paragraph 1 of Sec. 3517, Rev. Gen. Stats., pertaining 
to the acquisition of liens by persons in privity with 
the owner and purchasers or creditors with notice, 
reads as follows: “As against the Owner. — As 
against the owner, absolute or limited, of the property, 
real or personal, upon which a lien is claimed, or per- 
son deriving through his death, or purchasers or 
creditors with notice, the lien hereinbefore provided for 
shall be acquired by any person, in privity with such 
owner, by the performance of the labor or the furn- 
ishing of the materials. Any purchaser or creditor 
whose title, interest, lien or claim in or to the property 
shall be created, or shall arise, while the construction or 
repair of such property as aforesaid is in progress 
shall be deemed and held to be a purchaser or creditor 
with notice.” 

Appellant contends that under the first sentence 
of the above paragraph a lien is acquired by a person 
in privity with the owner “by the performance of the 
labor or the furnishing of the material,’ and that, 
therefore, under the second sentence, that the use of 
the words “as aforesaid” has reference to the furn- 
ishing of the particular material or the performing of 
the particular work. Hence, it is contended that inas- 
much as the Bridge Company delivered the last carload 
of material on January 9th, and completed the furnish- 
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ing of material at that time, the mere fact that the 
building was still in course of construction at the time 
the mortgage was made by the owner and recorded op 
April 23rd, would not charge the mortgagee, and the 
holders of the notes secured by the mortgage, with 
notice of such material man’s lien, notice of which was 
not recorded until May 8th. That each lien is distinct: 
that it begins when the material is first furnished an 
is complete when the last material is furnished, and 
that unless the furnisher of the material files its notice 
of such lien for record within three months after the 
last materials were furnished, if in the meantime, be. 
fore the recording of the lien notice, the owner executes 
a mortgage on the property, the mortgagee becomes 
creditor without notice, although at the time the cop. 
struc.ion of the building was in progress. In othe 
words, appellant contends that it is the actual furnish- 
ing of the labor or material, which constitutes notice 
to a purchaser of creditor whose rights attach while 
such furnishing of material is in progress, and that this 
is the meaning of the terms of the statute above 
quoted. 


Although the point has been argued with great 
ingenuity and ability, we do not think it tenable. It 
confuses what is necessary to acquire a lien with what 
is necessary to give constructive notice of such lien. 
The statute shows that the lien is acquired, as against 
the owner or purchasers or creditors with notice, by a 
person in privity with the owner, by the performance 
of the labor or the furnishing of the material. Ani 
the statute shows just as plainly, that notice of such 
lien is constructively given to any and all purchasers 
or creditors whose title, interest, or lien, in and to the 
property is created or arises while the construction of 
such property is in progress, by the actual going on or 
progress of such construction. The words “as afore. 
said,” above referred to, follow and qualify the worl 
“property,” and has reference to the property, “real, or 
personal upon which a lien is claimed,” as used in the 
first sentence of the quoted statute, and also to the 
word “‘property” as used in certain preceding sections 
of this chapter of the Revised General Statutes, to-wit: 
Secs. 3496-7, which, together with Sec. 3517, R. G. §, 
formed a part of the same original statute, which was 
Chapter 5143 of the Acts of 1903. It was the evident 
intention of the statute that if a man should buy, or 
take a lien upon property on which the construction of 
a building was in progress, such construction should be 
sufficient to put him upon inquiry and hence charge him 
with notice of any liens that might have been acquired 
thereon by the furnishing of labor or materials for the 
erection of such building, and we think this notice is 
efficacious as to such purchaser or lienor even though 
more than three months had elapsed since the furt- 
ishing of the material or the performance of the labor 
and no notice of the lien of the material man or laborer 
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had been recorded within such three months period. 
As long as the construction of the building is in 


' progress, this under the statute is sufficient to put 


creditors and purchasers whose rights arise while such 
construction is in progress upon notice of the liens 
which already attached to the property in favor of 
material men and laborers. But a different situation 
exists after the building has been completed. Thus, 
in Axtell v. Smedley, 59 Fla. 430, 52 So. 710, which 
was a case where E. P. Axtell had purchased the prop- 
erty in question after the completion of the buildings 


' thereon, without actual or constructive notice of the 


lien for material furnished for the erection of such 
building, it was held that one furnishing material has 


' three months after the entire furnishing thereof to 
‘record his lien so as to secure such lien for twelve 
' months after the record of same against persons who 


purchase the property or creditors without notice who 


' became such after the recording of the lien, but that 


such recording had no retroactive effect and would not 
constitute notice as against a purchaser without ac- 
tual notice who bought the property after the materials 
had been furnished and the construction of the building 
had been completed, and before the lien was recorded, 
although the three months allowed for recording had 


| not expired. But if Axtell had purchased during the 
| progress of construction of the building on the prop- 


erty, and after the materials had been furnished, or 
the material man had commenced to furnish them, he 
would have been a purchaser with notice, although 
there had been no recording of any notice of such lien 


'on the public records. See Guaranty Title & Trust 


Co. v. Thompson, 113 Sou. Re. 117. 


That it is the progress of the construction or repair 


_of the property upon which the lien is claimed which 
' gives constructive notice to those who become creditors 
or purchasers during the progress of such construction, 
»as to any liens which have been acquired by the per- 


formance of labor or the furnishing of material, is a 


principle which has underlain, by implication at least, 
.the previous decisions of this court. 
ficulties and absurdities which would result from any 
-other construtcion confirm the thought that the legis- 


The practical dif- 


lature must have intended the statute to import the 


- meaning we have above attributed to it, and which is 


the obvious meaning which the language used would 
convey to the average mind. 

It is true that as to the acquisition of such liens, 
it was held by this court in the case of Peoples Bank 
}of Jacksonville v. Arbuckle,, 82 Fla. 479, 90 So. 458, 
that the state does not make material men’s and 


tlaborers’ liens relate back to the commencement of the 


construction or repairs on the property affected by 
such liens, but that such liens are acquired by the per- 
formance of the labor or the furnishing of the material, 
and hence that a mortgage lien has priority over statu- 


_under the statute. 
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tory liens that are acquired by those who begin to per- 
form labor or to furnish materials after the recording 
of the mortgage. However, it was said in the opinion 
of Mr. Justice WHITFIELD in the cited case, that: 

“It is enacted that ‘Liens prior in dignity to all others ac- 
cruing thereafter shall exist in favor’ of material men and la- 
borers, who are in privity with the owner, as against the owner 
and purchasers and creditors with notice; and that ‘the lien 
hereinbefgre provided for shall be acquired * * by the perform- 
ance of the labor or the furnishing of the materials;’ and that 
any purchaser or creditor whose interest in ‘the property shall 
be created, or shall arise, while the construction or repair of 
such property is in progress shall be decreed and held to be a 
purchaser or creditor with notice.’ The statute defines the 
only way in which its liens may be acquired and provides that 
liens so acquired shall be ‘prior in dignity to all others accruing 
thereafter.’ Purchasers and creditors with notice that con- 
struction or repairs are in progress, take subject to liens that 
have been acquired by performing labor or furnishing material, 
and must ascertain at their risk what liens have so accrued 
The provision that a purchaser or creditor 
whose interest in the property accrues ‘while the construction or 
repair* is in progress shall be deemed and held to be a purchaser 
or creditor with notice,’ is intended to make the progress of such 
construction or repair legal notice thereof even if the purchaser 
or creditor in fact has no notice or knowledge of such construc- 
tion or repair being in progress on the premises.” 

See also Palm Beach Bank & Trust Company v. 
Lainhart, 84 Fla. 662, 94 So. 122. 

The efficacy of the recording of notice in the clerk’s 
office within three months after the complete perform- 
ance of the labor or furnishing of the material, in 
paragraph 2 of said Sec. 3517, Rev. Gen. Stats., is to 
give notice of the lien claimed to purchasers and credi- 
tors of the owner “without notice.” That is, without 
actual notice or that constructive notice which is 
chargeable to those acquiring liens while the construc- 
tion was going on. If the purchaser or creditor has al- 
ready had notice by becoming such purchaser or creditor 
while the construction or repair of the property was in 
progress, further notice to him by recording notice of 
lien on the public records would be unnecessary, though 
it might be a protection as against subsequent lieners, 
purchasers, etc., who have acquired or might acquire, 
rights subsequent to the cessation of the construction 
or repair upon the property on which the lien is 
claimed. This mortgage lien arose while the building 
was in course of construction. It made no difference 
whether complainant’s steel was actually being used 
at the moment, or whether the steel frame had all been 
erected at the time the mortgage lien arose. The 
building being in an uncompleted state, and in progress 
of construction at the time the mortgage was given 
and recorded, this served as notice to the world ‘that 
liens may have been acquired by the performance of 


labor or the furnishing of material upon such building 


and the property upon which it stood, and hence the 
Trust Company took the mortgage in question in this 
case with notice of the Bridge Company’s lien. 

We agree with appellant that the Bridge Company. 
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might well be considered as having completed the furn- 
ishing of its material more than three months before 
the mortgage was taken and recorded, and that under 
the statute the time had expired within which notice 
of lien is required to be filed under paragraph 1 of 
said section 3517. The statute provides that no such 
record notice shall be effectual unless recorded within 
three months “after the entire performance of the 
labor or the entire furnishing of the material.” The 
last carload of 64,700 lbs. of steel was delivered on 
January 9th. The delivery of the four angles, weigh- 
ing only seventeen pounds, on April 11th, which should 
have been included in the prior carload shipment, and 
was left out by the negligence and mistake of the 
Bridge Company, according to the allegations of the 
petitioner, would, if such allegations be true, be so 
negligible in nature, that under the circumstances the 
Bridge Company might be deemed to have completed 
the “entire furnishing of the material” on January 9th. 
The furnishing of an article trivial in character is not 
sufficient to extend the time for filing notice of lien 
for record where such article is furnished after the 
furnishing of material by the liener has been substan- 
tially completed. 18 R. C. L. 933; 40 C. J. 269. 

In the consideration of this case, we have had the 
benefit of able and well prepared arguments, both oral 
and written, of counsel for both sides, which have been 
of great assistance to the court. 

For the reasons above pointed out, we conclude that 
none of the assignments of error are well taken, and 
that the decree appealed from should be affirmed. 

Affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
STRUM and BUFORD, J. J., Concur. 

Opinion filed August 1, 1927. 


C. I. Butler, 
Plaintiff in Error, 
Vv. Columbia County. 
The State of Florida, 
Defendant in Error. 
STRUM, J. 

Upon an indictment charging murder in the first 
degree, plaintiff in error, who will hereafter be referred 
to as the defendant, was convicted of manslaughter and 
has taken writ of error to the judgment. 

At the trial the defendant relied upon self defense. 

Amongst other things, the court charged the jury 
as follows: 

“Before one not reasonably free from blame in the 
inception of the difficulty can justify a homicide under 
the plea of self defense he must have honestly and 
bona fide declined the combat.” This language was 
used in connection with the court’s charge upon the 
rule of apparent of real necessity as an element of the 
doctrine of self defense. The defendant contends that 
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the words “not reasonably free from blame in the in. 
ception of the difficulty” were confusing when given jn — witn< 
connection with the remainder of the charge. The de§ T 
fendant concedes that ‘without the words objected toge! 
the charge would have been sound.” supré 
We have examined the charge in the light of this & Kick: 
contention and in connection with all other charge & over: 
given, as well as in connection with the evidence ad. & pose 
duced at the trial. So considered, we find no reversible & witn« 
error. That portion of the charge above quoted, when & credi 
considered, as it must be, in connection with the charge & er, bi 
as a whole, and in connection with the evidence adcuced & bias, 
at the trial, states a correct proposition of law as far & in fa 
as it goes. Kennard v. State, 42 Fla. 581; 28 South, I and v 
Rep. 858. Other phases of the law of self defense && er or 
were adequately covered by the trial judge in his the ; 


charge. Viewing the evidence and issues as well as the & is at 
entire charge of the court as a whole, it does not appear & for u 
to us that either the language of the charge above & two « 
objected to, or its sequence in the entire charge of the & inati: 
court, would tend to confuse, mislead or prejudice a & baby 
jury of average intelligence in the trial of this cause. & whic! 
The assignment based on that charge must therefore & in Se 
fall. Graham v. State, 72 Fla. 510, 73 South. Rep. 594. & objec 
Other assignments are based upon the action of E 
the trial court in overruling defendant’s objections to & testi: 
certain interrogatories propounded by the State on & techr 
cross examination of one of defendant’s witnesses, the J we a’ 
purpose of which, it is contended by the defendant, was & ducec 
to indicate to the jury that this particular witness was §& testi 
of unchaste character and thereby to discredit her. & or at 
To support his contention that such rulings constituted & carri 
harmful error; defendant relies upon the case of Sealy T 
v. State, 105 South. Rep. 187. We fully approve the —& ment 
doctrine announced in that case that unchastity does &% Mrs. 
not raise a presumption of untruthfulness, nor disquali- T 
fy a person from becoming a witness, nor discredit him §& recer 
so as to make his testimony unworthy of belief. In § const 
Baker v. State, 51 Fla. 1, 40 South. Rep. 673, this court § error 
also held that want of chastity on the part of a wit HB judg 
ness can not be inquired into in any case for the tion 
sole purpose, of affecting his or her credibility as 4 error 
witness. (Italics supplied). See also 28 R. C. L. 610 MB of ev 
(200). no fu 
In connection with the rule laid down in the two i Ches 
cases just cited, it is not inappropriate to observe that J Lins| 
the practice of injecting improper matter into a case by J “iate 
indirection or innuendo or by propounding improper @ oun 
questions which insinuate the existence of facts which J admi 
are degrading or humiliating to the witness should  thele 
never be indulged in, and when it is attempted it is Hght 
the duty of the trial court to promptly halt it. See abun 
Tulley v. State, 69 Fla. 662, 68 South. Rep. 934. Of Judg: 
course, if the evidence attempted to be adduced is prop the e 
erly admissible for any purpose, there is no impro 9% as ; 
priety in offering or admitting it, notwithstanding the the r 


& 


supré. 


‘for us to now decide. 
‘two questions propounded by the State on cross exam- 
‘ination of that witness as to whether or not she had a 
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: fact that it may also tend to humilitate or degrade the 


witness. 

The situation here presented, however, is not al- 
together as it was in Sealy v. State and Baker v. State, 
The questions propounded to the witness, Miss 
Kickiiter, and to which objections were interposed and 
overruled, indicate that it was not necessarily the pur- 


"pose of the State to show unchastity on the part of such 


witness generally as a means of affecting her general 
crediility as a witness, which would have been improp- 


‘er, but it may have been the State’s purpose to disclose 


bias, prejudice or interest on the part of said witness 
in favor of the defendant by showing that the defend- 
and was the father of the witness’ young child. Wheth- 


-er or not such testimony was properly admissible for 


the purpose and under the circumstances just stated 
is at least a debatable question which it is unnecessary 
See 28 R. C. L. 615 (204). The 


baby and whether or not she was married or single, 


‘which if taken alone, might tend to violate the rule 


in Sealy v. State and Baker v. State, supra, were not 
objected to by the defendant. 
Even if the action of trial court in admitting the 


E testimony objected to could possibly be regarded as 


technical or formal error,—which we do not decide,— 


i we are by no means convinced upon the testimony ad- 
duced in this case as a whole that the admission of such 


testimony was harmful or prejudicial to the defendant, 
for affected the result, or that it “resulted in a mis- 
carriage of justice.” 

The latter observations also apply to the assign- 
‘ment based upon the testimony of another witness, 
Mrs. Bobbitt. 

Technical error committed by a trial court in the 
reception or rejection of evidence does not necessarily 
constitute harmful error. It is injury resulting from 
error that warrants an appellate court in reversing a 
judgment of the trial court. A judgment of convic- 
tion will not ordinarily be reversed, even if technical 
errors were committed in rulings on the admissibility 
of evidence, where the evidence of guilt is ample and 
nd fundamental rights of the defendant have infringed. 
Chesser v. State, 85 Fla. 151, 95 South. Rep. 610; 
Linsley v. State, 101 South. Rep. 273. We fully appre- 
clate the extreme delicacy of duty involved in a pro- 
houncement of any appellate court that testimony the 
admission of which might be technical error was never- 
itheless not harmful or prejudicial to the substantial 
tights of the defendant. In view, however, of the 
abundancy of evidence to support the verdict and 
judgment, we feel that our conclusion in this case that 
the error, if any, in admitting the questioned testimony 
Was at most only technical and did not affect the ques- 
the result is not an injudicious application of the doc- 


trine of harmless error under the statute. 
2812, Rev. Gen. Stats. 1920. | 

During the trial, and at an afternoon session of the 
court, an ante mortem statement of the deceased was 
admitted in evidence as a dying declaration, the testi- 
mony thereof being given by John F. Baker, a witness 
for the State. 

The record shows that the following action was 
taken by the court of its own motion the next morning 
with reference to the testimony just mentioned: 

“IN THE PRESENCE OF THE JURY: The Court 
announced that he had gone over authorities in the 
matter of dying declarations, and'that he had decided 
that all the testimony of Chief John Baker, relative 
to the dying declaration made to him by the deceased, 
Harvey Bond, and heretofore admitted, is now stricken 
from the jury, and the Jury is instructed not to con- 
sider any of the evidence of this witness which has 
been stricken out.” 

Later in the same day when the arguments to the 
jury were in progress, counsel who had been employed 
to assist the State undertook to argue the stricken testi- 
mony to the jury as follows: That John F. Baker had 
testified that Harvey Bond, the deceased, had said ‘that 
he did not cut the defendant until after he, the said 
Bond, was shot.’”’ Counsel for the defendant objected 
to said argument, whereupon the Court “directed the 
said attorney to stay within the record, as the dying 
declaration had been stricken from the consideration 
of the jury.” 

When charging the jury at the conclusion of the 
argument, the court, amongst other things, charged 
as follows: 

“The Court further charges you, Gentlemen of the 
Jury, that in the consideration of your verdict you shall 
not in any wise, manner or form consider the testimony 
relating to an alleged dying declaration made by the 
deceased, and which declaration was admitted in evi- 
dence, but afterward before the close of the evidence 
stricken therefrom by the Court, and therefore you 
are not to consider any testimony of any kind which 
was stricken by the Court, for such testimony after 
being stricken is not a part of the case, and is not to be 
considered by you in any way in arriving at your ver- 
dict.” 

The situation just outlined was embraced in the 
motion for a new trial, which was overruled by the 
court, and such action is assigned as error. 

This Court is never disposed to condone the conduct 
of counsel in departing from the legitimate scope of 
argument to the jury based upon the evidence, nor in 
using improper and harmful language in such argu- 
ment. See Akin v. State, 86 Fla. 564, 98 South. Rep. 
609. Neither is this Court inclined to minimize the ef- 
fect upon the jury of such improper conduct. When 


See Sec. 


such a transgression on the part of counsel has unfor- 
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tunately occurred, and it becomes necessary for an 
appellate court to determine whether or not harmful 
error has resulted notwithstanding the action taken 
by the trial court upon the incident, a delicate 
and perplexing problem is presented. The defendant 
contends that although the trial judge instructed the 
jury not to consider the evidence that was stricken, he 
omitted to instruct the jury not to consider the im- 
proper remarks of counsel based thereon; and that 
therefore the jury probably understood that they could 
consider those remarks. The defendant also contends 
that the remarks of counsel were particularly harmful 
in view of the fact that the dying declaration remained 
with the jury over night before it was stricken. With 
this contention in mind we have scrupulously examined 
the record. We realize that it is sometimes if not 
always a difficult task for a juror to completely and 
effectively banish from his mind testimony which 
he has once been allowed to hear under the belief that 
it was properly received. In contemplation of law, 
however, it is not considered impossible, or even im- 
practicable, under certain circumstances to obviate the 
harmful effect thereof. See Bassett v. State, 44 Fla. 
12, 33 South. Rep. 262; Wilson v. State, 47 Fla. 118, 36 
South. Rep. 580. In so far as the original admission and 
subsequent rejection of the purported dying declaration 
is concerned, the court’s charge was adequate, under 
the circumstances of this cause, to prevent harmful 
error. Were the evidence of guilt in this case less con- 
vincing than we find it in the record, we might be lead 
to a different conclusion upon the assignment pertain- 
ing to the improper argument of State’s counsel. It 
appears, however, that the jury was twice admonished 
by the court not to consider any evidence concerning 
the purported dying declaration of deceased. The first 
admonition was given at the time the evidence was 
stricken, and such evidence was particularly identified 
by specific reference to the witness who gave it. The 
second admonition was given at the conclusion of the 
trial, and after the arguments of counsel were con- 
cluded. That admonition was also clear and explicit. 
Besides this, the remarks of counsel for the State were 
promptly checked, and in the presence of the jury he 
was then cautioned to stay within the record as the 
evidence upon which his remarks were based‘ ‘had been 
stricken from the consideration of the jury.” Under 
these circumstances, and in view of the ample suffi- 
ciency of other and properly admitted evidence of 
guilt, as well as the completeness of the general charge, 
including the charge upon the duty of the jury to “try 
the case fairly and impartially upon the evidence,” 
we feel that the conclusion that the jury was pre- 
judiced in its consideration of the verdict by the ob- 
jectionable remark of State’s counsel, which was 
promptly checked, would be unwarranted. Carr v. 


State, 84 Fla. 162, 92 South, Rep. 879; Landrum v. 


State, 79 Fla. 189, 84 South, Rep. 535; Linsley v. State 
supra. Certainly there appears no clear abuse of dis. 
cretion by the trial court in the method of controlling 
the argument of counsel. Young v. State, 70 Fla. 211, 
The verdict of the jury was based upon ample eyi. 
dence properly elicited. The trial judge has consid. 
ered and approved the verdict by denying a motion 
for new trial. 
case, it does not clearly appear that prejudicial or harm. 
ful error resulted from any of the matters assigned. 
The judgment is therefore affirmed. 
ELLIS, C. J., and BROWN, J., Concur. 
WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J. Concur in the Opinion, filed July 11, 1927. 


R. J. Gallespie, 
Plaintiff in Error, 
Vv. Duval County, 
Oak Thornton, 
Defendant in Error. 
BUFORD, J. 

The defendant in error sued plaintiff in error in the 
Circuit Court of Duval County for damages alleged to 
have been sustained while engaged as a workman ona 
building which was being erected under contract by 
the Plaintiff in error. 

The first count of the declaration alleges that the 
injury for which damage is claimed was occasioned by 
the plaintiff in error negligently, carelessly and u- 
skillfully providing a place for the defendant in error 
to work, in the following language: 

“It was necessary to stand on certain pans in the floor of 
the said building; that the defendant, by his said superior of- 
ficer and agent, had caused said pans to be constructed so 
negligently, carelessly and unskillfully that without fault and 
without any neglect of the plaintiff, and while he was perforn- 


ing said work in obedience to said orders, one of said pans gave 
way and broke, whereby, whereby,” etc. 


The second count of the declaration alleges that: 

“Defendant required the plaintiff to perform his work 
standing in a concrete pan which the said defendant had caused 
to be constructed so negiligently, carelessly and unskillfully that 
without fault and without any neglect of the plaintiff, while the 
plaintiff was performing his duties, it gave way and fell,” ete. 

There were five pleas addressed to both counts of 
the declaration. These pleas embraced; first, the get- 
eral issue; second, assumed risk; third and fourth, 
each contributory negligence and fifth, that the in 
jury was caused by the negligence of a fellow servant. 
Sixth and seventh, traversed specific allegations of 
the first count of the declaration, which the eighth and 
ninth, traversed specific allegations of the second count 
of the declaration. On issue joined on these pleadings 
trial was had. The defendant in the court below moved 
for a directed verdict at the close of the plaintiff's 
testimony and again at the close of the evidence, each 
of which motions were denied by the trial court. The 
jury returned verdict in favor of the plaintiff, the de 
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' fendant in error here, and assessed his damages at 
- $15,000.00, to which judgment writ of error was taken. 


The probative force of the evidence shows that the 
defendant in error was employed as an engineer to 
operate a stationery hoist engine; that on the day of 
the injury the service of the engine was not required 
and the engineer was directed by the Superintendent 
in charge of the construction of the building to go up 
on the building and assist other workmen in removing 
and replacing certain steel rods. That steel pans made 


' and set in place for the purpose of constituting forms 
_ upon which concrete was to be poured to construct the 


floor between the first and second stories of the build- 
ing had been set in place and, that such pans were 
proper and adequate appliances for the purpose for 
which they were intended, but that upon the occasion 
of the occurence of the injury the pans were not being 
used as forms upon which to pour and set up concrete 
but were then being used under the specific and positive 
directions of the Superintendent of the plaintiff in 
error as a place upon which the laborers, including the 
defendant in error, were required to stand and to walk 
in the performance of the duties then and there re- 


' quired of them. That the defendant in error was 


specifically and personally directed by the Superin- 
tendent to stand and walk on and across the pans in the 
performance of his work. That he, the defendant in 
error, asked the Superintendent in effect if the pans 
were so constructed and so set in place as to be safe 
for him to stand and walk upon in the performance of 
his work and that he was then and there advised that 
the pans were so constructed and so placed that they 


| did then and there constitute a safe place for the de- 


fendant in error to stand upon and walk upon in the 


| performance of his work. That in pursuance to such 


instructions and advice the defendant in error in the 


_ performance of his work did stand and walk upon such 


pans and while he was so standing and walking on said 
pans in the performance of his work four of the pans 


; turned under his feet and gave way beneath him in 
2 such manner as to allow him to fall through to the floor 


below, breaking or otherwise permanently injuring his 
back. The evidence further shows that the defendant 


In error was not acquainted with the construction or 
: the dangerous condition of the pans which were then 


and there being used as a platform upon which he 
should stand and walk and that in truth and in fact, 
the pans as constructed and placed did not constitute a 
safe place upon which a person could stand or walk in 
the performance of work such as that as was being 
performed by the defendant in error and that the fact 
that they did not constitute a safe place to stand or 
walk in the performance of such work was well known 
to, or should have been well known to, the plaintiff in 
error and to his Superintendent in charge of the work. 

There was ample evidence to sustain the cause of 


- ple. 
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action as stated in the second count of the declaration 
and the jury having returned a.verdict in favor of the 
plaintiff, we are unable to say that the verdict was 
without material and sufficient evidence to support the 
same, or that the evidence introduced so strongly sus- 
tained either of the defendant’s pleas that it becomes 
the duty of the court to reverse the judgment based 
upon the verdict of the jury rendered upon such evi- 
dence. Much has been said in the argument of this 
case in regard to the law of “perverted use” and it has 
been contended by the plaintiff in error that the plain- 
tiff in the court below could not recover because as a 
general principle, which is frequently conclusive against 
the servants right to maintain an action, the master’s 
duty in respect to his instrumentalities is restricted to 
seeing that they are reasonably safe for the performance 
of the functions for which they were designed and that 
the facts in this case come within that general princi- 
It is contended that it having been shown ‘that 
the pans referred to were proper appliances and: were 
safe instrumentalities for the purpose for which they 
were designed, (that is, to support concrete when 
poured to form a floor) that the plaintiff in the court 
below assumed the risk and forfeited his right to main- 
tain an action by putting the pans to another and dif- 
ferent use from that for which they were primarily in- 
tended. The evidence does not support that theory but 
very clearly places this case under the exception to the 
general rule. This exception has been stated by Mr. 
Labatt in his excellent work on “Master -& Servant,” 
2nd Edition, Section 923, as follows: 


“Tf new functions are imposed upon-an instrumentality’ by 
the master himself or his representative, and the.servant is 
thereby exposed to undue risks, the master must answer for any 
injury resulting from those risks, and cannot excuse himself 
by showing that the instrumentality was a suitable one for the 
performance of the work for which it was originally supplied. 
The master’s acquiescense in the use of an appliance for some 
purpose other than that for which it was intended puts him in 
the same position as if the appliance had been originally fur- 
nished for that purpose. Accordingly, a qualification of this 
rule, that a servant cannot recover in the absence of evidence 
showing that the appliance in question was constructed with 
reference to the use to which it was being put when the acci- 
dent occurred, is admitted in cases where it appears that it was 
customary for employees to put it to that use, and that the 
master knew of this custom. But the mere fact that an appli- 
ance had been diverted to new uses before the accident in suit 
will not render the master liable, if that diversion occurred 
without his knowledge or comment. Nor is an occasional im- 
proper use of an appliance, not in pursuance of a recognized 
custom, sufficient to render the master liable on the ground of 
acquiescense. Nor will negligence be imputed to an employer of 
experienced men, so as to render him liable for injuries sustained 
by them, because he permits them to relax his regulations or 


. disregard his general instructions or advice, when they choose 


to do so for their own convenience and with knowledge of the 
risk.” 


This rule as stated by Mr. Labatt is supported by 
the weight of authority as expressed in Court decisions 
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throughout the country. Mr. Justice Lamar speaking 
for the Supreme Court of Georgia in the case of Bab- 
cock Brothers Lumber Company vs. Johnson, 48 S. E. 
438, text 440, says: 

“If, in ignorance of the danger, the master sends an employe 
to labor, his responsibility is measured by the application of the 
rules relating to the use of appliances in a way and for a 
purpose not intended. But if he knows of the danger—knows 
that there is a trap—and yet sends the employe unwittingly into 
the trap, he is not only morally guilty but civilly liable. And, of 
course, the master might be liable even in those cases where he 
is not morally guilty, for he might be chargeable if his agent 
had knowledge of the trap.” 


In McCaffrey vs. Tamm Bros. Glue Company, 123 
S. W. 944, text 945, the Supreme Court of Missouri, 
speaking through Mr. Justice Goode, says: 

“A master who sanctions the continuous use of an appli- 
ance by his employes for a purpose different from the one it was 
designed for is bound to exercise care to have the appliance 
reasonably safe for the employe’s use in this novel purpose.” 

We adopt the above quoted statement of the law by 
Mr. Labatt as a statement of the law as it obtains in 
this State. The law of assumption of risk as applicable 
to the facts in this case has been aptly stated in a 
recent decision of this Court in the case of Wilson & 
Toomer Fertilizer Co. vs. Lee, reported in 106 So. 462, 
in which Mr. Justice Terrell speaking for the Court 
says: 

“An employee is not charged by law with the as- 
sumption of a risk arising out of defective appliances 


provided by his employer, unless his employment was of 
such a nature as to bring to his attention and cause him 
to realize and comprehend the dangers incident to the 


use of such appliances. The Supreme Court of the 
United States in Gila Valley, C. and N. R. Co. v. Hall, 
232 U.S. 94, 34, S. Ct. 229, 58 L. Ed. 521, upheld a 


charge embodying this principle of law the pertinent 
part of the opinion being as follows: 

“An employee assumes the risk of dangers normally inci: ent 
to the occupation in which he voluntarily engages, so fai as 
these are not attributable to the employer’s negligence. But «he 
employee has a right to assume that his employer has exere ‘seq 
proper care with respect to providing a safe place to work, and 
suitable and safe appliances for the work, and is not tc be 
treated as assuming the risk arising from a defect tha. js 
attributable to the employer’s negligence, until the emp! yee 
becomes aware of such defect, or unless it is so plainly observ. 
able that he may be presumed to have known of it. More: ver, 
in order to charge an employee with the assumption of risk 
attributable to a defect due to the employer’s negligence, it » 
appear not only that he knew (or is presumed to have know 
of the defect, but that he knew it endangered his safety, or else 
such danger must have been so obvious that an ordinarily pru- 
dent person under the circumstances would have appreciated it, 
Union Pacific Railway Co. vs. O’Brien, 161 U. S. 451, 457 (16 
S. Ct. 618, 40 L. Ed. 766) Texas & Pacific Railway Co. ys, 
Archibald, 170 U. S. 665, 671 (18 S. Ct. 777. 42 L. Ed. 1188); 
Choctaw, Oklahoma, etc. R. Co. vs. McDade, 191 U S. 64, 68 
(24 8. Ct. 24, 48 L. Ed. 96) Texas & Pacific Railway Co. vs, 
Swearingen, 196 U. S. 51, 62 (25 S. Ct. 164, 49 L. Ed. 382); 
Burns vs. Delaware & Atlantic Telegraph Co. 70 N. J. Law, 
745, 752 (59 A. 220, 592, 67 L. R. A. 956).” 

There is ample evidence to sustain a verdict for 
compensatory damages against the defendant and no 
material or harmful errors appear in the record except 
that the amount awarded as damages is manifestly ex- 
cessive. If within thirty days after the filing of the 
mandate in the court below, the plaintiff remits 
$7500.00 of the damages awarded the judgment will 
stand affirmed for $7500.00. Otherwise the judgment 
will stand reversed for a new trial. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

STRUM and BROWN, J.J., Concur in the Opinion, 
filed July 27, 1927. 
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DIGEST OF CASES FROM FLORIDA IN 
THE UNITED STATES COURTS 


(This digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme Court opinions reported 
in »e Federal Reporter and Supreme Court Reporter, copyrighted and published by the West Publishing Company of St. Paul, 
Mi nesota, in accordance with the copyright notices contained in the respective issues of the Advance Sheets of the Federal 
Re orter and Supreme Court Reporter reporting the opinions in full. 


4 printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Reuete may be 


obtuined for 25¢e by addressing the West Publishing Company of St. Paul, Minnesota). 


UN‘TED STATES SHIPPING BOARD 

“MERGENCY FLEET CORPORA- 

TION V. SOUTH ATLANTIC 
DRY DOCK CO. 


Circuit Court of Appeals, Fifth Circuit 
May 23, 1927 
No. 4954 
(19 ed. (2d) 486). 
. Question of trial court’s jurisdiction 
may be raised on appeal, even if not 
raised below. 


2. Suit against a corporation, other 
than a railroad company, organized un- 
der the laws of the United States, is under 
Judicial Code, No. 24 (1), being Comp. 
St. No. 991, maintainable in federal court 
as one arising under the laws of the 
United States, the requisite amount be- 
ing in controversy. 

3. Jurisdiction of federal court of a 
suit against a corporation organized un- 
der act of Congress is unaffected by Act 


Feb. 18, 1925, No. 12 (48 Stat. 941 
(Comp. St. No. 991d) ), where the gov- 
ernment of the United States owns more 
than half of its stock. 

4, Contention by appellant on appeal, 
being inconsistent with its formal ad- 
mission below, is not maintainable. 

5. Stipulations in effect admitting that 
at time of commencement of suit there 
was due by defendant to plaintiff so much 
of the sum claimed by plaintiff as was in 
excess of the aggregate of the sums de- 
fendant was entitled to have the benefit 
of under its claim by way of recoupment 
or in reduction of damages (aggregating 
the amount of plaintiff’s claim) held to 
confess plaintiff was entitled to recover 
something unless defendant sustained in 
their entirety its claims by way of re- 
coupment or in reduction of damages. 

6. Defendant having by stipulation 
admitted plaintiff was entitled to recover 
something, unless defendant sustained in 
their entirety its claims by way of re- 
coupment or in reduction of damages, 
and there being evidence to support find- 
ing against defendant’s claims in part, 
held, instruction having the effect of for- 
bidding finding for plaintiff in any 
amount was properly refused. 


KRIETMEYER V. HEMPHILL et al. 


Circuit Court of Appeals, Fifth Circuit. 
No. 4952 
(19 Fed. (2d) 513). 

1. Order requiring receiver of drain- 
age district to pay holders of coupons of 
first issued bonds, funds in which holders 
of bonds subsequently issued claimed 
right to share, was as to such funds final 
and appealable. 

2. In proceeding for receivership of 
drainage district organized under Acts 
Fla. 1913, c. 6458, in which court ordered 
payment of interest on bonds with prior- 
ity to holders of first issue, allegations of 
intervening petition by holders of first 
bonds held not to be treated as facts on 
appeal by other bondholders, where rec- 
ord does not show answer to petition, or 
that decree pro confesso was entered or 
applied for. 

3. Holders of bonds of first issue of 
drainage district organized under Acts 
Fla. 1918, c. 6458, held not entitled to 
priority in payment of interest from 
funds in hands of receiver, in view of 
section 46 (as amended by Acts Fla. 
1917, c. 7309), and sections 17, 41 and 
51, and Acts Fla. 19238, c. 9129. 


OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 
decisions of particular interest to the bar). 


IN CiRCUIT COURT, SEVENTH JUDI- 
CIRCUIT, VOLUSIA COUN- 
TY, FLORIDA 
THE SAFE REALTY CO., 
A Corsoration, 
Plaintiff, 
7, Case No. 3 
L. D. DREWRY, 
Defendant. 
Order Overruling Demurrer 
The above cause coming on for hearing 
before me this 15th day of June, 1927, 
upon demurrer to the declaration herein, 
respective parties being present by 
their solicitors of record, and said cause 
having been argued at considerable 
lengs, both pro and con, the Court 
having taken same under advisement, 


said demurrer is hereby overruled, said 
overruling of said demurrer being based 
on the following conclusions of the 
Court: 

1. Said cause being based on a 
promissory note, secured by a mort- 
gage on real estate described in the 
declaration, which said mortgage con- 
tained, according to allegations of the 
declaration, an acceleration clause, 
which said acceleration clause is relied 
upon by the plaintiff to accelerate the 
due date of said note, according to 
the terms of said acceleration clause 
in said mortgage, causing same to be- 
come due at a date earlier than the 
due date shown in said note, the Court 
holds that the due date of said note 


can be so accelerated, said holding be- 
ing based upon the following: 

(a) It is a general proposition of 
law that the intention of the parties 
to a transaction should prevail where 
same clearly appear. 

(b) That, when two instruments 
cover one transaction and are execu- 
ted simultaneously, they can be con- 
strued together and the terms of one 
may be referred to for the purpose 
of construing the intent as to the 
other. 

(c) That, from the allegation of the 
declaration, which it is incumbent 
upon the plaintiff to properly estab- 
lish by competent evidence, the plain- 
tiff in this cause was entitled to rely 
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upon the accelerating clause of the 

mortgage, executed at the same time 

as the note sued upon,.and as a part 
of one and the same transaction, to 
accelerate the due date of said note. 

2. That the plaintiff, when the in- 
tention:of the parties clearly appears 
to-have been that both instruments be 
considered as one and the same tran- 

< sgaction,-should have the right to elect 
to pursue his remedy at law, in lieu 
of his remedy in chancery, and not be 

_ deprived of reliance upon the accelera- 
tion of the due date, which the parties 
clearly intended at time of the execu- 
tion of the note and mortgage, should 
he properly plead the conditions pre- 
cedent to the putting in operation of 
said acceleration clause. 

38. Having carefully considered the 
declaration filed herein, the same, in 
the opinion of the Court is sufficient 
to withstand attack by demurrer. 

The Court has gone to the length he 
has in writing this opinion, setting forth 
his conclusions therein because neither 
of the pleaders cited any Florida deci- 
sions in support of his contention, nor has 
the Court found any, after considering 
said cause for more than one week, and 
it is his desire that, should same reach 
the appellate Court, said Court would be 
fully advised as to his opinion and con- 
clusions upon which said demurrer was 
overruled. 

The defendant is hereby allowed an 
exception to the ruling of the Court on 
said demurrer, and allowed until July 
15th, 1927, in which to plead further, as 
they may be advised. 

Done, ordered, adjudged and decreed in 
Chambers, at Daytona Beach, Volusia 
County, Florida, this 23rd day of June, 
A. D 1927. 

(SIGNED): 
M. G. ROWE, Judge. 
IN THE CIRCUIT COURT OF THE 
THIRTEENTH JUDICIAL CIR- 
CUIT, HILLSBOROUGH 
COUNTY, FLORIDA 
MIAMI TROPICAL REALTY COM- 

PANY, 

DANIEL J. ROKE and 

E. F. KILEY. 

OPINION 
_.This is a suit at law on two promis- 
sory notes dated the 10th of October, 
1925, due on or before one and two years 
respectively after date. The first count 
of the declaration is based on the note 
falling due October 10th, 1926. The sec- 
ond count is based on the note falling due 
October 10th, 1927,.and in order to show 
authority to bring. suit: before the ma- 
turity of the said note mentioned in the 
second count plaintiff attaches to its 
declaration and makes a part thereof a 
mortgage containing the following pro- 
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vision: 

“Tf any of said sums of money here- 
in referred to be not promptly and 
fully paid within thirty days next 
after the same severally become due 
and payable, or if each and every of 
the stipulations, agreements, condi- 
tions and covenants of said promis- 
sory note (s) and this deed or either 
are not duly performed, complied with 
and abided by, the said aggregate sum 
mentioned in said promissory notes 
shall become due and payable forth- 
with, or thereafter at the option of the 
mortgagee, its successors, legal rep- 
resentatives or assigns, as fully and 
completely as if the said aggregate 
sum of ___ was originally stipulated 
to be paid on such date, anything in 
the said promissory notes or herein to 
the contrary notwithstanding.” 

and by proper averments has alleged 
that said mortgage of same date was 
given to secure said notes, and that a 
breach of more than thirty days has 
elapsed since the first of the said notes 
became due, and has not been paid, and 
that a period of more than thirty days 
has elapsed since the interest on the 
second of said notes has become due and 
remains unpaid, and that the plaintiff 
has exercised the option of declaring the 
said note described in the second count 
as being due and payable. To this count 
of the declaration the defendant has de- 
murred, raising by his demurrer the 
question of whether or not the aforesaid 
provision in the mortgage can be used 
in a suit at law to anticipate the date 
of payment of the said note. 

This question has bothered a large 
number of the courts of this country to 
the extent that at least one of them, 
Missouri, has decided the case differently 
at least twice if not three times. 

It is not my function as a nisi prius 
court to discuss this question at length, 
but for a collection of authorities on 
both sides of this question I refer to the 
case of Wilson vs. Kirchan, 255 Pac. 368, 
decided by the Supreme Court of Wash- 
ington on April 15th, 1927. 

The underlying basis of denying such 
a right to the holder of a note with 
similar provisions in the mortgage secur- 
ing it by the Missouri court seems to be 
that to allow such a rule to prevail would 
take away from the note its attributes of 
a negotiable instrument under the nego- 
tiable instruments law. Owings vs. Mc- 
Kenzie (Mo.) 40 L. R. A. 154. 

All the authorities I believe agree that 
insofar as foreclosure of the mortgage 
is concerned the two instruments will 
be construed together. 

The other line of cases hold that the 
notes and mortgage form parts of one 
and the same transaction and agreement 
and should be construed together so that 

the default in the payment of any one 


of them under the terms of the mortgage 
or deed of trust -will mature the entire 
debt for all purposes and entitle the 
holder thereof to a personal judgment as 
well as a decree of foreclosure. 

In my opinion it is doubtful that the 
precise question has been decided by our 
own Supreme Court; but strangely 
enough counsel for both sides in this 
controversy rely on the case of Taylor 
vs. American National Bank, 57 So. Rep, 
678, (Feb. 6, 1912). It is held in that 
case that a similar provision in a mort- 
gage will not be construed to affect the 
rights of one who claims as a holder 
in due course under the negotiable in- 
struments law, before the actual maturity 
of the note by its own terms. From the 
reasoning of that case I gather that such 
a provision in the attending mortgage 
will not be construed to take away from 
the note its attributes as a negotiable 
instrument; in other words no enquiry as 
to its maturity date beyond the face of 
the note itself will be permitted in de- 
termining the rights of one who claims 
as a holder in due course. 

If my construction of that case be cor- 
rect, I am not hampered by the question 
of the destruction of the instrument as a 


negotiable one under the negotiable 
instruments law the decision 
of this question. Therefore, the 


reason of the rule (Missouri doctrine) 
being removed, the rule should not ob- 
tain. In my opinion it.is more consistent 
with good sense in the reasoning holding 
that the two instruments should be con- 
strued together as being instruments 
completing the entire contract between 
the parties; and the provision in the 
mortgage should be given the effect to 
which it is rightly entitled under most 
elementary rules of construction of con- 
tracts. This does nothing more than 
give each of the parties the rights and 
privileges which they have contracted 
for. See, Graham vs. Fitts, 53 Fla. 1046; 
43 So. Rep. 512. Perhaps the decisions 
of some of the courts are controlled by 
the particular provisions in the mort- 
gage attending the notes, particularly 
where such provision has been construed 
to permit the anticipation of payment of 
the note for foreclosure purposes only: 
but it seems to me that the provision 
in this mortgage is clear and unequi- 
vocal and gives the holder of the notes 
the privilege of anticipating the payment 
ot either one of them upon the failure to 
comply with their terms. 

I wish to express to counsel who have 
acted as amicus curiae my appreciation 
for their assistance in a decision of the 
question. 

Demurrer therefore should be and 3s 
overruled and defendant given until! the 
August Rule day to plead. 

July 19, 1927. 

L. L. PARKS, Judge. 
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NOTES AND COMMENT 


LIABILITY OF MARRIED WOMEN’S PROPERTY IN FLORIDA FOR DEBTS 


By H. H. EYLES, of the Miami Bar 


In this State the purchase, ownership 
and sale of real property by married 
women, and the giving of mortgages se- 
curing a portion of the purchase price, 
is of very large proportions, and the 
legal effect of the obligations that a 
married Woman incurs in the purchase 
of such property, as affecting the balance 
of her estate, as well as the rights of 
the vendor in the collection of such in- 
debtedness, are of the utmost importance. 
Especially is this true following a col- 
lapse of a real estate boom, where the 
value of the property sold shrinks to 
much less than the amount secured by 
the mortgage. 

In such a case, where the married 
woman owns other valuable property, the 
question naturally arises, Can the vendor 
subject the other property of the married 
woman to the payment of such obliga- 
tion, either upon the theory that the 
mortgage and note constitute a contract 
in writing for the benefit of her estate, 
or that all of her property is liable for 
the price of any property purchased by 
her? 

Section 2 of Article XI of our Con- 
stitution provides: 

“Section 2. A married woman’s 
separate real or personal property 
may be charged in equity and sold, or 
the uses, rents and profits thereof 
sequestrated for the purchase money 
thereof; or for money or thing due 
upon any agreement made by her in 
writing for the benefit of her sepa- 
rate property; or for the price of any 
property purchased by her, or for 
labor and material used with her 
knowledge or assent in the construc- 
tion of buildings or repairs or improve- 
ments upon her property, or for agri- 
cultural or other labor bestowed 
thereon with her knowledge and con- 
sent.” 

Section 2 of Article XI of our Consti- 
tution first appears in the Constitution 
of 1885, there having been no similar pro- 
vision in the Constitution of this State 
previous to that time. It is undoubtedly 
true that this section was remedial in 
its conception and intent, and is both a 
grant and a limitation, in that it extends 
the right of the married woman to incur 
obligations that may be charged against 
her estate, and likewise limits the right 
of creditors to subject her property to 
the payment of her obligations. An ex- 
amination of the decisions of the Supreme 
Court previous to its adoption, I think, 


clearly shows this to be true. 


Correlated to the question I am dis- 
cussing is the question of the legal effect 
of the husband joining in the mortgage 
and signing the note. Does such note 
then become the joint obligation of the 
married woman and another, for which 
the married woman’s estate is not liable 
(Nadel vs. Weber Bros. Shoe Co., 70 
Sou., 20), 70 Fla. 218, or does such 
joinder merely evidence his consent to 
her purchase of the property, and in no 
way affect her liability for the purchase 
price? (Harwood vs. Root. 20 Fla., 961). 
The limits of this article do not, how- 
ever, permit more than the indication 
of such question, which is in itself a 
very interesting and difficult one. 

The first case coming before the Su- 
preme Court after the adoption of this 
Constitutional provision, was Halle vs. 
Einstein (16 Sou., 554), 34 Fla. 589. 
This appears to have been a suit by a 
wholesale dealer, seeking to recover for 
goods sold to the married woman as a 
merchant for the purpose of replenishing 
her stock of goods in the usual course, 
and which had been largely re-sold by 
her. It was contended by the Solicitor 
for the Defendant in that case that by 
reason of the punctuation found in Sec- 
tion 2 of Article XI, the third subdivi- 
sion of such section should be construed 
to be limited to property purchased for 
use in the construction of buildings, or 
repairs, or improvements upon her prop- 
erty. This construction the Supreme 
Court did not accept, but held that the 
first clause of the third subdivision of 
Section 2 applied to goods purchased by 
the married woman as a part of her stock 
of merchandise. Judge Mabry speaking 
for the Court, said: 


“We must give full meaning to all 
the words of the Constitution if it is 
possible to do so, as it must be pre- 
sumed that they were deliberately 
used for the purpose of accomplishing 
some object. Considering the entire 
section, we think it must be construed 
to mean that the married woman’s 
separate real or personal property 
may be charged in equity and sold, or 
the uses, rents and profits thereof se- 
questrated for the price of any prop- 
erty purchased by her. The purchase 


of any property by her augments that 
much, of course, her separate prop- 
erty, and inasmuch as she is given the 
right to acquire property by gift, de- 
vise. descent or purchase, free from 
the debts of her husband, a corres- 


ponding liability is imposed upon her 
separate property for the payment of 
the price of any property purchased 
by her. This seems to us-to be the 
intention of the Convention, and hence 
the only proper construction to be 
placed upon the article in question, 
and to this extent it is only necessary 
to go here to dispose of the case be- 
fore us.” 

In the case of Equitable Bldg. & Loan 
Assn. vs. King, 48 Fla., 252, 37 So. 181 
the Supreme Court held that a married 
woman’s property could be subjected in 
equity and sold for money borrowed and 
secured by a mortgage to pay off a debt 
incurred for the purchase price of the 
property mortgaged (the property being 
real estate), but limited the recovery to 
the proceeds of the mortgaged property 
itself, specifically stating that no defi- 
ciency decree could be entered. 

In Micou vs. McDonald, 55 Fla., 776, 
46 So. 291, the Supreme Court held 
that a real estate agent, seeking to re- 
cover a commission, could not subject a 
married woman’s separate estate to the 
payment of such indebtedness. 

In Kelliher vs. Kennard, 79 Sou., 28, 
75 Fla. 665, the Complainant was seek- 
ing to subject a married woman’s prop- 
erty to the payment of a bill for certain 
architects’ plans ordered by her husband, 
and the Supreme Court held that the bill 
could not be maintained. 

In Nadel vs. Weber Bros. Shoe Co. 
(supra) the married woman and a third 
party, not her husband, were operating 
a store as co-partners, and as such co- 
partners ordered a bill of goods. The 
Supreme Court held that the married 
woman’s estate could not be subjected to 
the payment of such indebtedness, it be- 
ing the indebtedness of the married wo- 
man and another. 

In Livingston vs. Powers, 95 Sou. 622, 
85 Fla. 254, it was held that a married 
woman’s property could not be subjected 
to a claim for labor performed without 
her knowledge. 

And in Timberlake vs. Semple, 97-Sou. 
718, 86 Fla., 314, it was held that an 
attorney could not subject a married wo- 
man’s separate estate to the payment of 
an attorney’s fee, the same not being 
labor bestowed upon her lands. 

There are other cases which have ap- 
plication to Section 2 of Article XI of the 
Constitution, but throw no light upon 
the questions here involved. 

It will be seen from the foregoing short 
resume of the decision of the Supreme 
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Court subsequent to the adoption of such 
Constitutional provision, that the question 
of the right of a mortgagee, under this 
provision of the Constitution, to subject 
other property of a married woman to 
the payment of a mortgage debt, has 
never been before the Supreme Court; 
that such question is of primary im- 
portance, and requires a construction of 
the several clauses of Section 2 of Article 
XI of the Constitution. 


It is fundamental that in the con- 
struction of a Constitutional provision of 
this kind, it must be presumed to have 
been framed with the greatest of care, 
and with the intent that each and every 
word should be given its full meaning and 
effect. (Halle vs. Einstein, supra). 

It will be noted that the Supreme Court 
in such case (Halle vs. Einstein) uses 
very general language, viz, “Consider- 
ing the entire section, we think it must 
be construed to mean that the married 
woman’s separate real or personal prop- 
erty may be charged in equity and sold, 
or the uses, rents and profits thereof 
sequestrated for the price of any prop- 
erty purchased by her.” It will also be 
noted that in such decision the Court 
was not called upon to construe sepa- 
rately the first or second subdivision of 
Section 2, and that in no case has the 
Supreme Court been called upon to con- 
strue the meaning of the first sub-divi- 
sion, apart from the others. 


While it is undoubtedly true, in my 
opinion, that the construction placed upon 
this Section in Halle vs. Einstein (supra), 
with reference to the question then be- 
fore the Court, viz, the right to subject 
a married woman’s property to the pay- 
ment for a bill of goods that went into 
her stock of merchandise and was sold 
by her over the counter, is eminently 
correct, yet it seems to me that to apply 
the broad language used in that opinion 
to all classes of property purchased by a 
married woman, as, for instance, real 
estate, will result in a direct conflict 
between the several subdivisions of said 
Section, and nullify an important part 
thereof. 

It will be noted that this Section is 
divided by semicolons into three subdi- 
visions. The first, “A married woman’s 
separate real or personal property may 
be charged in equity and sold or the 
uses, rents and profits thereof seques- 
trated, for the purchase money thereof.” 
Second, “or for money or thing due upon 
any instrument made by her in writing 
for the benefit of her separate property.” 
And third, “or for the price of any 
property purchased by her, or for labor 
and material used with her knowledge or 


assent in the construction of buildings, 
or repairs, or improvements upon her 
property, or for agricultural or other 
labor bestowed thereon, with her knowl- 
edge and consent.” 


It is apparent that if the broad con- 
struction contained in the decision in 
Halle vs. Einstein (supra) be applied to 
all of the subdivisions of this Section, it 
in practical effect eliminates the first 
subdivision from the Section, because if 
the first clause of the third subdivision 
applies to “all property purchased by 
her,” then the first subdivision of the 
Section is surplusage, the two subdivi- 
sions as so construed covering the same 
subject matter. 


Without going into a more lengthy 
discussion than this article warrants, it 
is my view, after a very careful study 
of all of the decisions bearing upon the 
subject, and such other light as I could 
obtain, that Section 2 of Article XI of 
the Constitution, was intended by the 
Constitutional Convention to refer to 
three distinct classes of property: First, 
a class of property that by reason of its 
nature could be followed in specie, and 
as to which the recovery is limited to the 
thing sold, thus giving effect to the word 
“thereof” in the first subdivision; sec- 
ond, for money or thing due upon an 
agreement made by her in writing for 
the benefit of her separate property, as 
is illustrated in the case of Equitable 
Bldg. & Loan Assn. vs. King (supra); 
and third, to that class of property which 
by reason of its nature becomes merged 
into the body of the married woman’s 
estate and cannot be followed in specie, 
as is illustrated in Halle vs. Einstein 
(supra). 

I believe that a proper construction 
of the third subdivision of Section 2 re- 
quires that the entire subdivision should 
be construed as relating to a specific 
class or subject matter, and that such 
class or subject matter must be ascer- 
tained by a construction of the subdi- 
vision as an entirety and as so con- 
strued, must not be in conflict with the 
other subdivisions of the Section, but 
must be in harmony therewith, and must 
give full effect to all of the language, 
terms and punctuation used in the Sec- 
tion. 

It will be noted that the third subdivi- 
sion, with the exception of the first 
clause thereof, has exclusive reference 
to a class of property that by reason 
of becoming merged into the married 
woman’s property, cannot be followed in 
specie, viz, labor and materials used in 
the construction of buildings, or repairs, 
or improvements, or for agricultural or 


other labor, etc. Each item of which has 
reference to a thing that necessarily he. 
comes merged into the body of her es. 
tate. The subject matter of this subdi- 
vision then being clearly a class of prop- 
erty that necessarily becomes merged 
into her estate and cannot be followed 
in specie, does not a proper construction 
of such subdivision as an entirety, re. 
quire that the first clause thereof be held 
to refer to a like class of property, al- 
though standing alone it might not be 
so limited? 

It seems to me that the construction 
of this Section as I have above indicated, 
is the only possible construction that 
gives effect to all of the terms and the 
punctuation of the Section, and elimi- 
nates any duplication in the several sub. 
division. 

It is my view that the same argument 
holds good as to the second subdivision 
of Section 2 of Article XI, and if the 
contract has reference to a class of prop- 
erty that can be followed in specie, the 
creditor must look to the thing itself, 
On no other theory, it seems to me, can 
the decision of the Supreme Court in 
the case of Equitable Bldg. & Loan Assn, 
vs. King (supra) be explained, except 
possibly to give a very broad meaning to 
the word “may,” found in the first sub- 
division of the Section. 

The Constitutional Convention was 
dealing with, first, married women’s 
property, always jealously guarded by 
Courts of Equity; and, second, with the 
jurisdiction of Courts of Equity. Is it to 
be presumed that the Convention in- 
tended that a creditor should be per- 
mitted to take out of a married woman’s 
estate more than he puts in, where the 
thing put in was in specie and could be 
followed, or that the Courts of Equity 
should be made the avenue, of, or re- 
quired to enforce, inequitable claims 
against a married woman’s estate? Is it 
not the entire rationale of this Section 
that, while a married woman’s estate 
shall be liable for property purchased by 
her, it shall not be the avenue of injustice 
by legalized stripping? The word 
“may,” found in the first clause of the 
Section, it seems to the writer, clearly 
indicates that it was not intended to 
grant a right to be enforced in a Court 
of Equity that would violate the well- 
established principles of Equity Jurispru- 
dence. Does not the construction of this 
Section that I have suggested fully and 
equitably protect the creditor and the 
married woman’s estate, and preserve t0 
the Court of Equity the right to do 
equity? Can it be presumed that any- 


one else was intended by the framers 
of this provision of our Constitution? 
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ESSENTIALS OF SCHOOL LAW 


By HARRY RAYMOND TRUSLER, Dean of the University of Florida Law School 
(Published by Bruce Publishing Co., Milwaukee, Wis.) 
Review by Martin H. Long of the Jacksonville Bar 


There is a paucity of text books on 


| the law of public and private schools, and 


the book recently published by Dean 
Trusler will fill a gap in the law which 
has long stood open. 

The author deals with the authority 
and responsibilities of teachers giving 
particular attention to the right to pun- 
ish and the civil and criminal liability 
for excessive or improper punishment. 

He shows that pupils must be obedient 


| and follow all reasonable rules made by 


Boards of Education for the conduct and 
operation of the schools. It is some- 
times difficult to determine what is a 
reasonable and what is an unreasonable 
rule, and when unfortunately, this is 
left to the decision of a jury, it is found 
that the decisions do not always harmon- 
ize. It is interesting to note that one 
case went so far as to prohibit the use 
of cosmetics by girls. 

There is an excellent discussion of law 
relating to the regulation of high school 
fraternities and Bible reading in the 
public schools. On the latter question 
the courts seem to be hopelessly divided 
but the weight of authority and the bet- 
ter reason unquestionably support the 
contention that the King James version 
of the English Bible is a religious book 
and should not be read in the public 
schools. 

One of the most valuable chapters in 
the book relates to vaccination. It seems 
to be the general rule of law that in the 
absence of an epidemic of smallpox or the 
apprehension of one, local authorities, 
unless expressly empowered by Statute, 
have no right to make vaccination a 
condition precedent to admission to the 
public schools. The author gives some 
very plain, simple rules with reference 
to the teachers’ duties in cases of this 
kind, which indicate that even though 
local authorities enact such a rule, the 
teacher must satisfy himself or herself 
that the legislature has empowered the 
local authorities generally or specially to 
so act, for no such power will ever be 
implied. 

The contract made by school boards 
with teachers is the subject of a careful 
discussion. It is pointed out that the 
contract must be definite, must be with- 
in the powers of the trustees, must not 
violate the Board’s debt limit, must be 
with the Board as a corporation, and 
must conform to the rules of the Board 
relating to such contracts. For viola- 
tions of the contract, both the Boards 
and the teachers are responsible in ac- 


cordance with the usual rules of law. 

Chapter Eight relates to the status 
and regulation of private schools and 
shows that private schools may charge 
tuition, may provide that the pupil must 
agree to abide by certain rules and regu- 
lations and may discriminate by age, 
sex, efficiency in learning, color, or other- 
wise. The legislature having once 
granted a charter to a private corpora- 
tion has no right to change that charter, 
unless there is a reserved power to re- 
peal or remand in the state constitution. 
The Dartmouth College case is a concrete 
example of the abstract rule. 

Public schools are administered by the 
school authorities and no one else has 
any power to interfere with them so long 
as that administration is in accordance 
with law and the reasonable regulations 
of the School Board. 

While the schools are free to the citi- 
zens of a state the word “free public 
schools” do not mean that they shall be 
free to the children of other states, and 
therefore tuition may be charged for 
admitting non resident pupils. 

Whenever a board expends money il- 
legally, it may be enjoined. Boards have 
no right to spend money for any pur- 
pose whatever, except educational pur- 
poses and purposes incidental thereto. 

School buildings can be used only for 
school purposes. They cannot be used as 
a place in which to hold theatrical per- 
formances, public lyceums, fraternal 
meetings, dances, or religious meetings, 
although strange to say a teacher was in 
one instance permitted to live in the first 
story of a public school building, teach- 
ing in the rooms above. It is submitted 


that the decision is erroneous. 

There is a brief discussion on the 
issues of school bonds. They can be 
issued, generally, only upon a vote of 
certain people residing in the district. 
The qualifications for voters at such 
elections vary too widely to justify any 
attempt at classification. 

Tort liability of school boards and 
school officers receives considerable at- 
tention and it is found upon examina- 
tion of the authorities that in general, 
neither school boards nor the officials 
thereof are liable for torts except in 
certain instances where there is actual 
misfeasance or where an _ unprivileged 
slander or libel has been uttered. 

The book is highly interesting. It is 
written in excellent style and contains 
a brief statement of all of the essen- 
tial principles which a teacher need 
know. It is not intended for lawyers. 
It is designed as a guide for teachers so 
that they may better administer school 
affairs and may better understand the 
limits of their powers and duties. How- 
ever, it should prove very valuable for 
lawyers because the leading cases es- 
tablishing fundamental principles, are 
given and with a digest a lawyer can 
readily complete his examination of the 
authorities. 

In general the author refrains from 
stating his own views as to what the 
law is or should be but wherever he does 
venture his own opinion, it seems to the 
writer of this article that it is emi- 
nently sound and logical. The book is 
commended to all teachers and to all 
lawyers having occasion to investigate 
school law. 
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